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~ JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the’JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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“"Cmas the Month After Christman” 


Yes, January 1946 is the month in 
which all then subscribers to THE 
INSURANCE LAW JOURNAL 
will receive, with our compliments 
and without extra charge, a special 
binder for keeping under one handy 
cover all of the current 1946 issues 
of the JOURNAL. It holdsa year’s 
issues comfortably without crowd- 
ing. Watch for this handsome ad- 
dition to your home or office library, 
to arrive in January.—The Editor. 
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Testamentary Aspects of Life 
Insurance Contracts 





by DELMAR OLSON 


HE PROBLEMS 

raised by the Statute 
of Wills are not new to 
the life insurance indus- 
try. Life insurance con- 
tracts and their concomi- 
tant options of settlement, 
under which insuring com- 
panies may be induced to 
hold endowment, surrender 
or death claim proceeds 
throughout a_ succession 
of lives, afford a potential 
field for testamentary liti- 
gation. The subject occu- 
pied the attention of life 
insurance attorneys some 
years ago when the in- 
crescent popularity of the 
settlement options became 
evident. Since that time 
a number of excellent 
papers have been written covering various 
phases of the topic.* 


The Settlement Options 


As a general proposition, life insurance 
contracts issued in current years provide 
that the proceeds, whether due by reason of 
endowment, surrender or death, may, in lieu 
of a lump sum settlement, be left with the 
insurer and be paid with interest pursuant 
to any one or a combination of the follow- 
ing options: (1) an interest option under 
which interest is paid currently and the pay- 





* Guy B. Horton, ‘‘The Testamentary Nature of 
Settlements of Life Insurance Elected by the 
Beneficilary’’ (1931), 17 Cornell Law Quarterly 
72; Samuel Davis, ‘‘The Statute of Wills and 
Life Insurance’ (1931), 5 Ass’n. of Life Ins. 
Counsel 203; Orville F. Grahame, ‘‘Dispositions 
Under Supplementary Contracts’’ (1936), Legal 
Section American Life Convention 1936, Page 93; 
Gordon C. Reeves, ‘“‘The Statute of Wills and 
the Settlement of Policy Proceeds by the Bene- 
ficiary.’" Paper read before Chicago Insurance 
Lawyers’ Club, October, 1937; Orville F. 
Grahame, ‘Insurance Settlement Agreements’’ 
(1942) 28 Iowa Law Review 55; John Barker, 
“Sawing the Procrustean Bed in Two’’, Ass'n. 
of Life Ins. Counsel, May 9, 1944, Page 645. 
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ment of the principal de- 
ferred, (2) a fixed amount 
option whereby principal 
and interest are payable 
in periodic fixed install- 
ments until exhausted, (3) 
a fixed period option with 
principal and interest pay- 
able in equal installments 
for a definite period, and 
(4) a life income option. 
Policyholders have not 
been derelict in their ap- 
preciation of the sound 
investment opportunities 
inherent in the option plan 
of settlement. This in- 
vestment factor, together 
with certain economic and 
tax saving advantages, has 
expanded the use of op- 
tions in recent years. On 
the other hand, competition and sales force 
pressure has impelled most companies to 
be extremely liberal in allowing the exercise 
of options beyond the requirements of their 
policy obligations, with the result that de- 
ferred settlements have become increasingly 
complex, and with a tendency to extend 
payment through a sequence of contingent 
lives. 


The Testamentary Problem 


The testamentary problem emerges in this 
latter connection and manifests itself in the 
following situations. Where the proceeds 
are left with the insurer under an option 
providing for deferred payments, first to a 
primary payee during his lifetime and there- 
after to one or more contingent payees, and 
the option is exercised: 


(1) by the insured (or an assignee or owner of 
the policy) during the lifetime of the in- 
sured respecting the endowment, surrender 
or death claim proceeds, or 

(2) by the beneficiary after the death of the in- 
sured respecting the death claim proceeds. 


Since the death of the primary payee de- 
termines the succession of the contingent 
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payee to benefits under the contract, the 
question arises as to whether this changed 
relationship constitutes a testamentary dis- 
position of the decedent’s property which 
takes effect at his death and requires, as a 
prerequisite to its validity, a strict observ- 
ance of the statutory ritual. It is, of course, 
obvious that if no contingent payees are 
involved and the fund is to be paid to the 
estate of the primary payee at his death, 
there is no question of testamentary com- 
pliance. In such case, there is no alteration 
of property rights between the dead and the 
living and the fund simply passes to the 
deceased’s estate. 


Settlements Elected By Insured 
Approved 


Notwithstanding a certain amount of early 
skepticism in some authoritative quarters, it 
is now pretty well agreed that the Statute 
of Wills has no application to settlements 
elected by the insured respecting the pay- 
ment of the proceeds as a death claim, 
whether payable in cash or under some de- 
ferred plan with contingent payees. In such 
case, the plan of settlement springs from 
the original policy contract and pertains to 
the distribution of funds, which will be due 
only upon the death of the insured. This 
fund is incapable of being enjoyed by any 
one until the death of the insured. Since 
the fund to be distributed is created only 
after the death of the insured, no property 
passes from the insured to which the Statute 
of Wills can apply. It may also be argued 
that the interest of the policy beneficiary is 
presently vested and takes effect during the 
insured’s lifetime rather than at his death. 
68 Corpus Juris 624, In re Koss’ Estate, 150 
Atl. 360 (New Jersey, 1930); In re Wheat- 
ley’s Estate, 193 Pac. 934 (California, 1920); 
Martin, et al. v. The Modern Woodmen of 
America, 97 N. E. 693, (Illinois, 1912); Holo- 
waty v. The Prudential Insurance Company, 
282 Ill. App. 584, 589 (1935), 51 Yale Law 
Journal 1, 25 (1941), 46 Harvard Law Re- 
view 818 (1932). 


Two cases frequently cited in this connec- 
tion are Johnson v. Scott, 137 N. Y. Supple- 
ment 243 (New York, 1912), and Sigal v. 
Hartford National Bank and Trust Company, 
177 Atl. 742 (Connecticut, 1935). The John- 
son case involved the testamentary aspects 
of a trust created for the distribution of life 
insurance proceeds, and the court in sus- 
taining the trust as valid, said: 

‘Life insurance policies are not testamentary 
papers; where ‘straight life policies’, they are 
payable at death, and are valid contracts; they 
are non-negotiable choses in action, and are 
assignable."’ 
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While in the Sigal case, the court said: 


“The ordinary policy of life insurance some- 
what resembles a will, in that it becomes op- 
erative, as to the amount payable at the death 
of the insured, only when that death occurs and 
often until that time is ambulatory as regards 
the beneficiary because of the insured’s right 
to change the beneficiary or surrender the 
policy, But a life insurance policy payable to 
a named beneficiary is not a will because it 
does not operate upon any property of the 
insured owned by him at his death.’’ 


In the recent case of Kansas City Life In- 
surance Company v. Rainey, 182 S. W. (2d) 
624, 10 Life Cases, 206 and 208, 155 A. L. R. 
168, (Missouri, 1944), the court, reasoning 
on pure contract principles, reached a simi- 
lar result. This case involved an investment 
annuity policy which the court said was not 
testamentary for the reason that it became 
effective before the insured’s death and was 
a contract made and in force during his life- 
time. 


This non-testamentary result would also 
obtain where the death claim proceeds in 
lieu of being paid in cash are payable under 
some deferred plan of settlement selected 
by the insured and designating primary and 
contingent takers. Upon the death of the 
first taker, the shifting of payments to the 
second taker would be by virtue of the 
criginal policy contract and not as a con- 
sequence of any act done by the first taker. 


Proceeds Left Under Option 
With Contingent Payees 


The matter of testamentary compliance be- 
gins to come in for serious consideration 
where the insured (or an assignee, or owner, 
of the policy) respecting the endowment or 
surrender proceeds, or the beneficiary, re- 
specting the death claim proceeds, leaves 
such proceeds with the insurer under an op- 
tion, wherein contingent payees are desig- 
nated. In such instances, it is, more or less, 
a general practice of insuring companies to 
require the surrender of the original policy 
contract for cancellation and to issue in 
exchange a supplementary agreement, which 
sets out the terms and conditions under 
which the fund is to be retained and dis- 
bursed by the insurer. These supplementary 
agreements, for the most part, are in the 
form of contracts and are clearly identified 
as such. In some instances, they are couched 
in the phraseology of trusts and assume the 
form of agreements in trust, although the 
present tendency is to issue the same in 
contract form. 


The precise legal entity created by these 
supplementary agreements is a_ subject 
which, during the past two decades, has 
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provided insurance attorneys with many ab- 
sorbing hours of speculative cerebration. 
Unfortunately, this was one of those un- 
happy relationships which just did not fit 
comfortably into any generally accepted le- 
gal pigeon hole. The evolution of academic 
thinking developed many ingenious theories 
which, due to a dearth of authoritative sup- 
port, will not be recounted here. Two theo- 
ries—the trust theory and the contract 
theory—have received a preponderant quan- 
tum of judicial acceptance and are currently 
in vogue with students of the subject. A 
discussion of these concepts, including an 
exhaustive review of the cases, may be found 
in 145 A. L. R. 1374, 56 Harvard Law Re- 
view 1147 (1943), 29 Cornell Law Quarterly 
120 (1943), 42 Columbia Law Review 32 
(1942), 50 Harvard Law Review 511 (1937), 
and 36 Yale Law Journal 394 (1927). 


The Trust Idea 


There are no cases of direct bearing which 
support the trust idea, except possibly the 
case of New York Life Insurance Company 
v. Conrad, 107 S. W. (2d) 248 (Kentucky, 
1937) where a supplementary agreement, is- 
sued in the form of a certificate of trust, 
pursuant to an option selected by the in- 
sured, was treated as a trust without dis- 
cussion. There are, however, a number of 
cases which suggest the possibility of the 
application of trust principles to the issues 
herein. This recognition is largely found 
in the older cases, The courts have experienced 
considerable difficulty in applying the trust the- 
ory to supplementary agreements primarily due 
to the fact that such agreements are repug- 
nant to general trust principles. For in- 
stance, under the usual supplementary 
agreement, there is no definite trust res 
segregated from the general funds of the 
insurer; the insurer pays interest on the 
fund and guarantees to pay fixed amounts 
and, furthermore, the insurer under the 
trust theory would be holding its own per- 
sonal obligation in trust. Bogert, Trusts and 
Trustees, Section 240. For the present at 
least the trust theory must still be consid- 
ered an eligible contender for judicial recog- 
nition in scattered cases, particularly where 
the supplementary agreement is in trust 
form. 


The Contract Theory 


The current bent of the decisions appears 
to mark an abrupt departure from the trust 
idea with its attendant embarrassments in 
favor of the contract theory, under which a 
relationship of either debtor and creditor, or 
of third party donee-beneficiary, is gener- 
ally held to exist. In many of these cases, 
the trust theory has been expressly rejected 
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by the court, even where the supplementary 
agreement under consideration was drafted 
in trust language. This trend is manifested 
in a respectible volume of recent cases more 
or less directly in point. 


The outstanding case in this connection is 
Mutual Benefit Life Insurance Company v. 
Ellis, 125 Fed. (2d) 127, 6 Life Cases 928, 
138 A. L. R. 1483 (1942) where the Second 
Circuit Court of Appeals, ostensibly con- 
struing Colorado law, held a supplementary 
agreement elected by the beneficiary to be 
a contract for the benefit of third party 
donee-beneficiaries. The District Court in 
the same case, 5 Life Cases 958, had 
courageously concluded that the transaction 
was either a supplementary insurance con- 
tract or a trust, and the Circuit Court of 
Appeals, while affirming the result, emphati- 
cally denounced the trust notion. Certiorari 
was denied April 6, 1942, 62 S. Ct. 945. 


In Latterman v. Guardian Life Insurance Com- 
pany of America, 19 N. E. (2d) 978, 1 Life 
Cases 450, 127 A. L. R. 450 (1939), the New 
York Court of Appeals held that the right 
of certain infant beneficiaries to exercise a 
settlement option after the death of the in- 
sured was in the nature of a property right 
and was 

‘*, . . neither money nor real property, but a 
contractual obligation.’ 


In re Nires, 48 N. E. (2d) 268, 8 Life Cases 
488, 145 A. L. R. 1368 (New York, 1943) 
involved the proceeds of five life insurance 
policies left by the insured, for the benefit 
of minor beneficiaries, under settlement 
agreements, some of which were in the form 
of trust certificates, and some in the form of 
certificates of deposit. The court denied an 
application by the mother to secure pay- 
ment for the education of the beneficiaries 
out of these supplementary agreements dur- 
ing the period of accumulation, saying: 
“The insurance company does not hold the 
proceeds of a life insurance policy as a trust 
fund (Holmes v. John Hancock Mut. L. Ins. Co., 
288 N. Y¥. 106, 41 N. E. (2d) 909; Latterman 
v. Guardian Life Ins. Co. of America, 280 N. Y. 
102, 19 N. E. (2d) 978, 127 A. L. R. 450); al- 
though the term ‘trust’ is employed, no real 
trust agreement is in fact involved, (Crossman 
v. Rauch, 263 N. Y. 264, 273, 188 N. E. 748). 
But there is a debt owing to the beneficiaries 
payable in stipulated amounts, at stipulated 
times and in a stipulated manner. . . . There- 
fore, in the case at bar, we are dealing with 
rights under an agreement and not with a direc- 
tion for accumulations upon a trust of personal 
property created by deed or will.” 


On a substantially like state of facts, the 
Michigan court reached a similar result in 
Pierowich v. Metropolitan Life Insurance 
Company, 275 N. W. 789 (1937), ruling that 
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the obligations were fixed by contract and 
the court would not alter the terms thereof. 
The court cited McLaughlin v. Equitable Life 
Assurance Society, 164 Atl. 579 (New Jersey, 
1933) and said: 

“The relationship existing is that of debtor and 
creditor rather than that of trustee and cestui 
que trust."’ 


Among the other recent cases to the same 
effect are Marks v. Equitable Life Assurance 
Society, 38 Atl. (2d) 833 (New Jersey, 1944), 
Aetna Life Insurance Company v. Bartlett, 53 
Fed. Supp. 1005, 9 Life Cases 569 (District 
Court of Massachusetts, 1944), Cohen v. 
Cohen, 20 Atl. (2d) 594 (New York, 1941). 
Although occasional aberrations may rea- 
sonably be expected, sound logic and the 
prevailing decisions have chartered a well 
marked course for the contract theory. 


Present Vested Interests 


It is a fundamental principle of contract 
law that the Statute of Wills has no applica- 
tion to agreements effecting a disposition of 
property belonging to a party thereto where 
the agreement contemplates performance, 
at least in part, during his lifetime, or vests 
a present interest in the other party and a 
contract creating a present obligation is not 
testamentary merely because the obligation 
is to be performed wholly or in part after 
the obligor’s death. 68 C. J. 618. This 
vould also be true if the transaction were 
regarded as a trust. 68 C. J. 620, Bogert, 
Trusts and Trustees, Sections 103-104. Ap- 
plying this principle, it is apparent that no 
testamentary problem can arise where, un- 
der the supplementary agreement, a contin- 
gent payee is named to receive the fund 
upon the death of the primary payee and 
such primary payee possesses no power to 
cut off or otherwise affect the rights of the 
contingent payee. In such case, a present 
and indefeasible interest is vested in the 
contingent payee at the time the agreement 
is entered into and although enjoyment is 
deferred, the interest being vested at once, 
nothing passes at the death of the primary 
payee. The same result would follow where 
in lieu of the use of contingent payees the 
benefits under the partictilar supplementary 
agreement are left in two or more persons 
jointly with the incidents of survivorship. 
Here all rights are presently vested and 
upon the death of one, no property passes 
from the dead to the living upon which the 
Statute of Wills can operate. Jn re: Fair- 
bairn’s Estate, 40 N. Y. Sup. (2d) 280 (N. Y., 
1943). Either of these arrangements of- 
fers an effective expedient for the complete 
circumvention of the testamentary objec- 
tion. 
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Where Primary Payee Retains 


Control 

The testamentary bogey assumes more awe- 
some proportions, where under the supple- 
mentary agreement, the primary payee 
retains some degree of control inimical to 
a vested interest in the second taker. This 
element of control is generally manifested 
in one or more of the following reserva- 
tions—the right to income for life, the right 
to revoke, the right to substitute contingent 
payees, the right to select another option 
and the right to withdraw the principal in 
whole or in part. The problem then be- 
comes one of determining to what extent 
the interest of the contingent payee may be 
subject to the whims of the primary payee 
and still be considered sufficiently vested to 
obviate the statutory formalities. In theory, 
at least, the question involves the fine dis- 
tinction between a present vested interest 
subject to a condition subsequent and an 
interest to be vested only upon performance 
of a condition precedent, the former pos- 
sessing no testamentary aspects, and the 
latter being of a testamentary nature. How- 
ever, the cases reflect a lack of judicial 
appreciation for the niceties concerned and 
this has contributed to a certain amount of 
contusion. 

It is commonly stated that the intention of 
the maker determines the testamentary 
status of the particular instrument, and if 
the instrument is intended to be effective 
at once, no question arises; whereas, if it is 
to take effect at death, it is in the nature 
of a will. To ascertain this intention, the 
courts look to the terms of the instrument 
and the circumstances of its execution. In 
the case of trusts, the courts have been 
very liberal in permitting reservations by 
the first taker. For instance, the retention 
of a life estate, the right to revoke and take 
back the res, and the power to modify or 
change the beneficiary have generally been 
declared not to evidence an incongruous 
intent. On the other hand, there has been 
a conflict of opinion as to the effect of a 
retention of the right to withdraw from the 
principal of the trust without revoking; 
many courts being of the opinion that this 
is tantamount to complete dominion over 
the res. Bogert, Trust and Trustees, Sec- 
tions 103-104, 1 Page on Wills, Section 80, 
43 Harvard Law Review 521 (1930). The 
rules in the case of contracts are similar in 
so far as the above reservations are con- 
cerned, but are not nearly so broad or so 
well defined. 1 Page on Wills, Sections 74, 
76 and 78, Dec. Dig., Wills 88(1). This is 
largely due to the fact that the contract rules 
emanate from deed, gift and bank deposit 
situations where extremely difficult and 
strained factual situations so often prevail. 
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The Ellis Case 


In the now famous Ellis case, supra—the one 
and only case of direct bearing on the sub- 
ject—both the District Court and the Sec- 
ond Circuit Court of Appeals experienced 
no difficulty in rejecting the testamentary 
argument notwithstanding the fact that 
very substantial rights of control were re- 
tained by the primary payee. This case 
involved the death claim proceeds of life 
insurance left by the beneficiary under an 
interest option, whereby she, as the first 
taker, was to receive interest monthly and 
at her death, the remaining principal was 
to pass to certain sisters-in-law, equally. 
The first taker retained the right to with- 
draw the principal on three months’ notice 
and to change to specified other options, 
although neither of these privileges was 
ever exercised. Upon her death, her ad- 
ministrator challenged the rights of the 
sisters under the agreement as being tes- 
tamentary and void and the insurer inter- 
pleaded. The court held that the sisters 
were entitled to recover as third party 
donee-beneficiaries and dismissed the testa- 
mentary objection with the following state- 
ment: 

“A sufficient answer to the argument that it 
would violate the Statute of Wills to enforce 
the agreement for the sisters Hes in the fact 
that their right to enforce is based upon a 
contractual obligation and not on any interest 
in the property of the decedent, In the 
case at bar, however, the title to the proceeds 
of the policies passed to the company, leaving 
only contractual rights in Mrs. Addie and the 
sisters. The Colorado decisions are to the ef- 
fect that such a right, though subject to be 
divested in the manner provided in the con- 
tract, is a vested right arising when the con- 
tract is made and enforceable unless and until 
terminated pursuant to the provisions of the 
instrument of settlement.’’ 


The court was fully aware of the right of 
the first taker to withdraw the principal or 
to select another option, but felt that this 
did not change the result. The District 
Court, which previously had discharged 
both the trust and contract barrels into the 
problem in a supreme effort to bring about 
its speedy demise, directed attention to the 
fact that no right to change the second 
takers was either reserved or attempted, 
that the first taker reserved only the right 
to withdraw or change the manner of pay- 
ment, but exercised neither privilege, and 
that a valid trust, subject to revocation, is 
not the less valid if no revocation is made. 
Apart from the statement regarding revo- 
cable trusts, it is somewhat difficult to rec- 
oncile these assorted observations. It is 
noteworthy that the District Court lightly 
disposed of certain cases cited by the ad- 
ministrator explaining that they did not 
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pertain to insurance situations. Under the 
circumstances, this is suggestive of a pos- 
sible judicial appreciation of the sui generis 
nature of life insurance; a principal es- 
poused by a number of commentators. 
While the Ellis decision still remains the 
solitary expression on the subject, the fre- 
quency with which it is cited by other 
courts in testamentary and third party 
donee-beneficiary situations is rapidly plac- 
ing it in the position of a leading case. 


Kansas City Life v. Rainey 


The Ellis conclusions were endorsed in 
Kansas City Life Insurance Company v. 
Rainey, supra, a late case decided by the 
Missouri Supreme Court. Here the death 
claim proceeds of a single premium invest- 
ment annuity policy, payable to an employee 
of the insured, were claimed by both the 
insured’s executor and the beneficiary and 
the insurer interpleaded. The executor ar- 
gued that since the death benefit was equal 
to the cost of the policy, under which policy 
the insured received quarterly interest in 
the form of a term annuity, the policy was 
in effect a certificate of deposit to take effect 
upon the insured’s death and was testa- 
mentary in character. Treating the policy 
simply as a contract for the benefit of a third 
party, the court overruled the testamentary 
objection and said: 


“The policy is not testamentary because it 
became effective before Hall’s death. It was 
a contract made and in force during Hall’s 
lifetime. Hence there would be no reason to 
surround it with formalities which safeguard 
a will. . The policy became effective upon 
its execution and the payment of the consid- 
eration of $50,000 all done during Hall's life- 
time, The payment of the consideration was 
an immediate disposition of the $50,000, The 
money became the property of the insurance 
company. Upon Hall's death the money to be 
paid to the beneficiary constituted no part of 
Hall's estate. So far as Miss Rainey is con- 
cerned, any disposition as to her was effected 
at the time she was designated as beneficiary. 
Her enjoyment of the fund was merely post- 
poned until Hall’s death, subject to the right 
of revocation retained by Hall.’’ 


In connection with the insured’s right to 
change the beneficiary or to cash in the 
policy at will, the court likened these privi- 
leges to a right to revoke under a trust, 
saying: 

‘‘The reservation of the right by Hall to change 
the beneficiary or to cash in the policy does 
not make it testamentary. These are but meth- 
ods of revocation. We see no reason why there 
should be any distinction between the effect of 
reserving a right of revocation as was done in 
the policy and reserving one in a living trust. 
The reservation of the right to revoke does 
not fasten testamentary character upon an in- 
strument creating a living trust.’’ 
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The court denied a motion for rehearing 
and emphasized its previous determination 
with the following words: 


‘‘We have held the policy is a contract for the 
benefit of a third person. Hall disposed of 
his money when he paid it to the insurance 
company as consideration for the contract, Title 
was then transferred. The money was no 
longer Hall’s property. It never again became 
part of his estate to be transferred at his death. 
Therefore the policy may not be held to be a 
testamentary disposition.’’ 


Although the Rainey case involved the tes- 
tamentary status of a special form of insur- 
ance policy, the issue of facts considered 
by the court was identical to those existing 
in connection with a supplementary agree- 
ment issued under an interest option and 
reserving to the primary payee the right to 
withdraw and to substitute contingent 
payees. It is worthy of note that both the 
trial court and the appeal court reached 
the same result. This was also true in the 
Ellis case. 


The “Catechists” Case 


In Society of Missionary Catechists, etc. v. 
Bradley, 44 N. E. (2d) 209 (1942) the Ap- 
pellate Court of Indiana reviewed a state 
of facts closely approximating the subject 
of this discussion. In that case the dece- 
dent during her lifetime paid certain sums 
of money to the Society pursuant to con- 
tracts, under which the Society was to pay 
to decedent semi-annual interest on the 
funds deposited and at her death, the So- 
ciety was to be the owner of the fund. The 
decedent was entitled to and did make cer- 
tain withdrawals pursuant to a right to 
withdraw all or any part of the fund on 
sixty days’ notice. Upon decedent’s death, 
her administratrix sought to recover the 
balance of the fund remaining in the hands 
of the Society claiming, among other things, 
that the contracts were testamentary and 
void. The court ruled in favor of the So- 
ciety and with reference to the testamentary 
argument, stated: 

“The fact that appellee was required during 
the lifetime of said decedent, to reimburse her 
for such part of the principal of the contracts 
as she demanded, after the, required notice, did 
not prevent the passing of the title of the money 
delivered to appellant at the time the agree- 
ments were executed. . . . Title to the money 
having passed, and all of the obligations of the 
appellant to the decedent required to be per- 
formed in the lifetime of said decedent, we 
conclude that the contracts in question are not 
testamentary in character."’ 


The court was quite unperturbed by the 
withdrawal privilege and felt that this res- 
ervation had no adverse effect upon the 
present vested rights created by the con- 
tracts. 
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“Buy War Bonds” 


This problem is strikingly similar to that 
which exists in connection with United 
States war bonds issued in the name of the 
owner who may cash the same at will, 
which bonds are also payable to a named 
beneficiary in the event of the death of such 
owner. With few exceptions, the courts 
have regarded these as valid,-non-testamen- 
tary contracts, 155 A. L. R. 174. It was so 
held in In Re Deyo’s Estate, 42 N. Y. Sup. 
(2d) 379 (New York, 1943) where the Sur- 
rogate, after an exhaustive discussion of the 
law, commented as follows with reference 
to the right of the owner to cash in the 
bonds and thereby cut off the beneficiary: 
“The beneficiary's rights thus came into exist- 
ence at the time the contract was made, though 
they were not to take effect in enjoyment until 
after the decedent's death. .. . 

“The fact that the beneficiary's right might be 
destroyed by decedent’s redemption of the bonds 
prior to maturity does not affect the existence 
of her right; it merely characterizes it as con- 
ditional. Such a conditional right is enforce- 
able when the contingency has taken place."’ 


It is interesting that the court in drawing 
certain analogies between the beneficiaries 
under United States war bonds, life insur- 
ance policies and trusts observed that the 
rights of each class of beneficiary may be 
considered as sui generis. 


Employees’ Stock Purchase Plans 


In two of the older cases, the written des- 
ignation of a beneficiary under an employees’ 
stock purchase plan has been held non- 
testamentary, even though the employee 
possessed the right to demand the return of 
his contributions. In Sitter v. Hall, 294 
S. W. 767 (Kentucky, 1927) the court ap- 
plied trust principles and spoke of this res- 
ervation as a qualified right of revocation, 
while In Re Koss’ Estate, supra, the court 
treated the stock purchase plan as a con- 
tract. The Koss decision is frequently cited 
in cases involving the testamentary ques- 
tion. In Tensfield v. Magnolia Petroleum 
Company, 272 Pac. 404 (Oklahoma, 1928) the 
court reached a contrary result. However, 
this case turned on the fact that no com- 
pleted transfer had been made under the 
Oklahoma Statute and the Statute of Wills 
was not considered by the court. In view 
of their present widespread use, it is in- 
deed strange that very little litigation has 
arisen in connection with this phase of em- 
ployee incentive plans. 


First Taker’s Reserved Rights 


Regardless of the paucity of decisions of 
direct import, there is ample authority that 
supplementary agreements will not be re- 
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garded as testamentary simply because the 
first taker retains the right to income for 
life, the right to revoke, the right to sub- 
stitute contingent payees, or the right to 
select other options. Under both the con- 
tract and trust concepts, such rights may 
be sustained as a reservation of either the 
right to a life estate or the right to revoke. 
Moreover, there is adequate authority to 
warrant the conclusion that in these insur- 
ance situations, the courts are not too criti- 
cal concerning the retention of the right 
to withdraw, but will either slough it en- 
tirely as in the Ellis and Bradley decisions, 
regard it as a right to revoke as in the 
Rainey case or perhaps invoke some quasi- 
trust solution. 


The status of annuity contracts under 
which a guaranteed payment is made to a 
second taker upon the death of the annui- 
tant involves the application of principles 
already discussed and presents no new 
problem. Such contracts may be sustained 
either under the general insurance rule or 
under the contract rules as applied in the 
Rainey case. 


Other Phases of Testamentary 
Problem 


The testamentary spectre is exorcised in 
three other phases of life insurance con- 
tracts. It appears in connection with owner 
clauses, advance premium deposits and divi- 
dend accumulations. 


In recent years there has been a more real- 
istic appreciation of life insurance as a 
species of property rather than as a mere 
bundle of assorted rights and privileges 
available to the insured, This has resulted 
in the development of owner clauses under 
which the identity of the owner of the con- 
tract is disclosed and the extent of his 
rights defined. Where the owner is a per- 
son other than the insured, it is customary 
to provide for one or more contingent own- 
ers to succeed to such ownership in the 
event of the death of the primary owner 
prior to the death of the insured. In such 
case, the rights of the contingent owner 
may, of course, be cut off at will by the 
primary owner. Unfortunately, there are 
no precedents bearing on the application of 
the Statute of Wills to this situation. It 
would appear, however, that on contract 
principals the arrangement is tantamount to 
a present vested interest subject to a right 
of revocation and that the statutory pro- 
nouncements are not offended. Since the 
amount of cash values involved are for the 
most part nominal and the transaction is 
lacking in financial incentive, very little liti- 
gation, if any, is to be anticipated. 
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Premium Deposits, Interests, Dividends 


The disposition of advance premium de- 
posits which are unearned at the time of 
the insured’s death provides fruitful op- 
portunities for cogitation. It is obvious 
that where these premiums are paid to the 
insured’s estate, no difficulty is encoun- 
tered. However, it is customary for these 
to be paid to the beneficiary named in the 
policy. Moreover, the insured during his 
lifetime is generally permitted to withdraw 
subject to certain conditions. The situation 
is therefore strikingly similar to a bank 
deposit and to this extent serious testamen- 
tary uncertainties are involved. It may 
logically be argued that the arrangement 
is part and parcel of the original contract 
of insurance which is not testamentary or 
that a present vested interest has been cre- 
ated in the beneficiary. In the absence of 
some judicial expression, the most that can 
be said is that the individual practices of 
insurers vary widely and in some instances 
encroach upon the testamentary domain, 
while in other instances they do not. 


Dividends and interest accumulations when 
left with the company evoke similar con- 
siderations. These are almost universally 
paid to the beneficiary upon the death of 
the insured and may be withdrawn in whole 
or in part by the insured during his lifetime. 
Such dispositions should be sustained as 
being in pursuance of the original policy 
contract. However, the similarity to the 
bank deposit situation and the lack of de- 
cisions on the subject makes it impossible 
to form a definite conclusion. 


Conclusion 


It was not the purpose of this paper to 
indulge in academic discussion, but rather 
to attempt a delineation of the scope of the 
testamentary hazard in the light of the more 
recent cases and to, in some measure, pro- 
vide a yardstick for the calibration of poten- 
tial liability. However, from a practical 
standpoint there is nothing so omnipotent 
about the Statute of Wills that it should 
supersede and pervert the well considered 
acts of individuals where the intention is 
manifest and the transaction is clear and 
free from fraud. Life insurance with its 
various ramifications involves formalities of 
its own which are administered by unpreju- 
diced specialists skilled in the act of trans- 
muting into clear, concise contracts the 
wishes of the insured and beneficiary. Un- 
der such circumstances, there is little room 
for the ritual prescribed by the Statute of 
Wills, however laudatory its purposes. The 
ability of life insurance to enable policy- 
holders and beneficiaries to dispose of in- 
surance property by contract and thereby 
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avoid the uncertainty and expense of pro- 
bate is of inestimable value. This is par- 
ticularly true where small amounts are 
involved, and where probate proceedings 
would be both burdensome and vexatious. 
It is readily apparent that there is no rea- 
sonable basis for the application of the Stat- 
ute of Wills to this situation. 


It is conceivable that the courts have some 
appreciation of these factors and look with 
an easy tolerance on the testamentary side 
of the life insurance picture. There is no 
reported case which holds these life insur- 
ance transactions to be testamentary. Yet 
a substantial number of insurance cases 
teeming with testamentary possibilities 
passes under judicial scrutiny unchallenged 





have, to a large extent, tempered the early 
terrors of the subject. Although uncertain- 
ties still exist, it is a reasonably safe con- 
jecture that these, too, will be dissipated 
with the further passage of time. These 
observations of course pertain to the aver- 
age insurance situation and not to flagrant 
violations of the Statute of Wills. The tes- 
tamentary line while elastic is always capa- 
ble of being stretched too far. It must be 
assumed that the courts are well aware of 
the universal use of life insurance as a social 
necessity and will hesitate to render an ad- 
verse decision which will reduce the status 
of thousands of contracts to chaos. In the 
meantime, the insurance industry would 
derive considerable comfort from some sort 


each year. 
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The few recent cases in point 





Guertin On the Guertin Laws 


“Let us consider for a moment exactly what this legislation does. It abolishes, 
effective Jan. 1, 1948, the American experience table of mortality with which life 
insurance has lived for the last 40 or 50 years. It substitutes in its stead the 
Commissioners’ 1941 standard ordinary mortality table, known among actuaries 
as the CSO table, constructed on a basis of life insurance company experience 
during the decade 1930- 1940, supplemented by a margin adequate for contingen- 
cies and fluctuations in mortality. It permits the use of this table for both the 
determination of reserves and the calculation of non-forfeiture benefits and will 
undoubtedly become the basis for the calculation of premium rates. In the case 
of industrial insurance, it substitutes for similar purposes, the 1941 standard in- 
dustrial mortality table for the standard industrial table of 1907. 


“The program contains a new basis for the calculation of non-forfeiture benefits 
whereby such determination is made independently of the reserve standard. In 
other words, the policy provisions are determined on a prior basis and permit 
the determination of reserves on a basis different from that used in calculating 
the non-forfeiture benefits. 


“So far as the life insurance business is concerned, the enactment of these laws 
means major changes in the fundamental actuarial bases of operation of the com- 
panies. The public will be benefited by being assured that the calculations on 
which the premiums, dividends and the benefits under their policies are based 
reflect conditions as to mortality, interest and company operating expenses which 
are realistic as to what may be expected in the way of future experience. Fairly 
substantial equity in the important elements is undoubtedly achieved under cur- 
rent conditions, but how can this occur, when the companies refer in their policies 
to tables of mortality based on experience of the 1860’s is a mystery to almost 
everyone except an actuary.” 


President Truman’s Endorsement of Insurance 


“While most American citizens of our two countries, United States and Canada, 
already own life insurance there is no doubt of the fact that it is very decidedly 
in the public interest that the life insurance companies through their sales forces 
should constantly strive to improve the service which their salesmen render to 
the public.” 


of statutory expression on the subject. 
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Statutes relating to— 


Waiver of Guardianship 
of Minors and Incompetents 


by Thomas F. Delaney 


LL OF THE STATES, except Louis- 

iana, have adopted the common law 
principle that a parent does not, merely by 
virtue of his natural guardianship, have the 
right to receive or use the property (except 
earnings) of a minor child (cf. 46 C. J. 
1314-S.138; 28 C. J. 1126-S.211). Statutes 
have been enacted safeguarding the rights of 
the minor child in and to such property by 
requiring a guardian to be appointed there- 


for (cf. Daniels v. Met. Life, 5 A. 2nd 608). 


Waiver for Small Amounts 


It has been realized, however, that where 
the amount payable to the minor is small, 
it is frequently unnecessary to decrease it 
further by imposing the expense of guardi- 
anship, and a number of States have enacted 
statutes permitting guardianship to be waived. 
These statutes differ, not only with respect 
to limitation of amount and the persons to 
whom it may be paid, but also in regard to 
other protective provisions. Some statutes, 
for instance, are applicable only where an 
executor or administrator holds a small 
amount payable to a minor as a legacy or 
distributive share of an estate, or are appli- 
cable only to a particular situation. In this 
group are found Arkansas (S. 80, Ch. I), 
Idaho (S. 15-1840, Code 1932), Indiana (S. 
6-1507, Burns Ind. Stats. Ann.), Iowa (S. 
12077, Code 1939), Maine (S. 21, Ch. 153, 
Rev. Stats. 1944), Minnesota (S. 8992-124, 
Mason’s Minn. Stats. Ann.), Missouri (S. 
252, Ch. I, Rev. Stats. 1939), Nevada (S. 
9487, Comp. Laws 1929), New Hampshire 
(S. 20, Ch. 360, Rev. Laws 1942), New York 
(S. 271, Surr. Ct. Act, C. P. A. 980a), Okla- 
homa (S. 81, Ch. 2, T. 12, Okla. Stats. Ann.), 
Rhode Island (S. 12, Ch. 580, Gen. Laws 
1938), South Carolina (S. 350, Code 1932), 
South Dakota (S. 35.1312, Code 1939), 
Tennessee (S. 10070 and S. 8472, Williams 
Tenn. Code Ann. 1934), Vermont (S. 2831, 
Ch. 120, Pub. Laws 1933), Washington (S. 
1534.1, T. 10, Rem. Wash. Rev. Stats. Ann.). 
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THOMAS F. DELANEY 


See “Who’s Who in This Issue,’’ 
page 750 
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Insurance Funds Payable to Minor 


There are other statutes, however, which are 
applicable to funds payable from any source, 
and may, therefore, be useful in a case where 
an insurance company holds funds payable 
to a minor for whom no guardian has been 
appointed. (There are, of course, statutes in 
some States permitting a minor who has at- 
tained a certain age, usually 15 years, to 
contract for insurance on his own life, as if 
he were an adult, but they seem inapplicable 
to a case where a minor is the beneficiary, 
or even where the minor’s life was insured 
by someone else.) These broader statutes 
are outlined in a chart at the end of this 
memorandum (table 1), and are followed by 
a list of similar statutes which waive guardi- 
anship where a small sum is payable to an 
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incompetent (table 2). In some instances, 
the same statute applies to both infants and 
incompetents. 


In Louisiana 


Although it has no statute waiving guardian- 
ship, the State of Louisiana gives the parent 
much more authority over the estate of an 
unemancipated minor child than do the 
States which follow the common law. By 
the provisions of Article 221, Chapter 5 of 
Title VII, Louisiana Code, the father is, 
during the marriage, administrator of the 
estate of his minor children, and the mother 
in case of his interdiction or absence, during 


said interdiction or absence. This adminis- 
tration ceases at majority or emancipation 
of the children and also upon judicial sep- 
aration from bed and board of either parent 
from the other. While the administration 
exists, the father may give a valid, binding 
receipt for funds payable to his minor chil- 
dren (Darlington v. Turner, 202 U. S. 195). 


This statute would probably be of infre- 
quent practical value in so far as insurance 
funds are concerned. The administration 
would cease with the death of either parent, 
hence the statute apparently could not apply 
to policies on the lives of the parents in 
which minor children were named bene- 
ficiaries. 


[See tables below] 
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Person to Court 
Whom Payment Approval Other 
State Statute Amount May Be Made Necessary Conditions 
Ala. Title 21, $500 or less Court (Judge (See Statute) 
Ch. 4, S. 99 of Probate) 
Ariz. Ch. 38 $300 or less Not stated Yes Entire estate 
S. 38-1901 within State 
$300 or less 
Calif. (Probate $500 or less Parent No Entire estate 
Code) $1000 or less 
Ch. 2-S. 1430 
Colo. Ch. 176 $300 or less Natural Yes 
S. 77 guardian or 
next friend 
Conn. Ch. 250 $100 or less Parent or No 
S. 4799 guardian of 
the person 
Fla. Ch. 744 $500 or less Natural No Not applicable 
S. 744.01 guardian if nat. guardian 
, has remarried 
Ga. Title 49 $500 or less Court (Ordi- (See Statute) Entire estate 
S. 49-701 nary) $500 or less 
Ill, (Probate Act) $500 or less Parent or person No Entire estate 
Ch, 3-S. 480 in loco parentis less than $500 
Kans. (Probate Less than Natural Yes Entire estate 
Code) Ch. 59- $500 guardian, per- less than $500 
S. 59-1813 son maintaining 
minor or minor 
himself 
[Table 1 continued on next page] 
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State Statute 
Ky. Ch. 387 

S. 387.280 
Miss. Ch. 2 

S. 448 
Neb. Ch. 38 

S. 121 


N. J. Title 3 


S. 3-7-29 


I is Ins. Law 


S. 145 


*Ch. 2 
S. 2.53 


Amount 


$100 or less 


$300 or less 


Less than 
$100 


$500 or less 


$2000 per ann. 
Insurance 
benefit 
installments 


Proceeds of 
$500(or less) 
Ins. Pol. 


$300 or less 


Table 1—Continued 


Person to 


Whom Payment 


May Be Made 


Person having 
custody 


To minor or 
to some person 
for him 


Deposit in bank 
or U. S. Postal 
Savings 


Parent or person 


in loco parentis 


To minor 
over 18 


Public guardian 
or Clk. of 
Superior Ct. 
Clerk of 
Superior Ct. 


Court 
Approval 
Necessary 


Yes 


Yes 


Yes 


Affidavit to 
be made 
before Ct. 





Other 
Conditions 


See Statute 


Real estate $100 
or less and 
Personalty $500 
or less 


(See Statute) 


(See Statute) If minor named 


beneficiary 


(See Statute) 


*These statutes do not apply to Forsyth County. (See note at end.) 


Ohio Ch. 7 


S. 10507-5 


Pa. Title 20 


S. 1024 


Texas 


S. 5343 


Wis. Ch. 319 
S. 319-02 


* H. B. 600, North Carolina Laws of 1945, applicable to Forsyth County only, empowers Clerk 
of Superior Court of Forsyth County to administer estate of minor or insane person without guard- 
lanship where entire estate does not exceed $1,000, all of which is in cash money and no real 


Title 69 
Art. 4112a 


Va. Title 60 
S. 6143a 


Title 49 


$500 or less 


$500 or less 


$250 or less 
$500 or less 
Less than 


$500 


$500 or less 


Natural guard- 
ian, person 
maintaining 
minor, or to 
minor himself 


Natural guard- 
ian, person 
maintaining 
minor, or to 
the minor 


County Clk. 
Court 


To infant or 
parents 


Natural guard- 
ian, person 
maintaining 
minor or to 
minor himself 


property or other personal property is owned. 
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Yes 


Yes 


Entire estate 
$500 or less 


Entire estate 
$500 or less 


(See Statute) 


(See Statute) 


Yes 


Yes 


Entire estate 
$500 or less 











Table 2 
WAIVER OF GUARDIANSHIP OF INCOMPETENTS 





Person to Court 
Whom Payment Approval Other 
State Statute Amount May Be Made Necessary Conditions 
Ala. Title 21, $500 or less Court (Judge (See Statute) 
Ch. 4, S. 99 of Probate) 
Ariz. Ch. 38, $300 or less Not stated Yes Entire estate 
S. 38-1901 within State 
$300 or less 
Calif. (W &1I Code) $300 or less Med. Supt. of No 
Div. 6, Pt. 4, State Hosp. 
Ch. 1, S. 6661 
Conn. T.14,Ch.88, $500 or less State of Conn. No 
S. 1749 or person desig- 
nated by Comm’r 
of Welfare 
Ga. Title 49, $500 or less Court (Ordi- (See Statute) Entire estate 
S. 49-701 nary) $500 or less 
Ill. Ch. 3, S.479 $500 or less Spouse or No Entire estate 
relative respon- $500 or less 
sible for support 
Ky. Ch. 387, $100 or less Person having Yes 
S. 387.280 custody 
Miss. Ch. 2,S.448 $300 or less Toincompetent Yes 
or to some per- 
son for him 
N. Y. Ment. Hyg. L. $500 or less Supt. of State (See Statute) 
Art. 3, S. 34, Inst. 
Sub. 14 
Ohio Ch 7, $500 or less Tobe deposited Yes Entire estate 
S. 10507-5 in name of per- $500 or less 
son designated 
by Court 
N. C. *Ch. 2,S.2.52 Proceeds Public guardian (See Statute) If incompetent 
of $500 or Clerk of named beneficiary 
(or less) Superior Ct. 
Ins. Pol. 
*Ch. 2, S.2.53 $300 or less Clerk of (See Statute) 


Superior Ct. 


*These statutes do not apply to Forsyth County. (See note below.) 


Texas Title 69 $250 or less County Clerk (See Statute) 
A. 4112a 

Va. Title 60 $500 or less Court (See Statute) 
S. 6143a 


*H. B. 600, North Carolina Laws of 1945, applicable to Forsyth County only, empowers Clerk 
of Superior Court of Forsyth County to administer estate of minor or insane person without guard- 
ianship where entire estate does not exceed $1,000, all of which is in cash money and no real 
property or other personal property is owned. 
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The Opinion Rule 
And Expert Testimony 


by CHARLES T. McCORMICK 


rMHE OPINION RULE, though it devel- 

oped from practices and expressions of 
the English courts, seems to be emphasized 
more generally and enforced far more in- 
flexibly here than in the mother country. 
By the middle of the 1800’s the doctrine had 
developed that witnesses must give the “facts” 
andenot their “inferences, conclusions, or 
opinions.” 


The recognition of the impossibility of 
administering the opinion-standard as a 
mandatory rule, however, has come but 
slowly. The alleviation of the strictness of 
the standard was justified at first as the 
recognition of exceptions limited to cases of 
strict necessity. 


It is believed, however, that the standard 
actually applied by the trial judges of today 
approaches more nearly the principle 
espoused by Wigmore, namely that the 
opinion should be rejected only when it is 
superfluous in the sense that it will be of no 
value to the jury. The practice may be best 
described as a rule of preference. The more 
concrete description is preferred to the more 
abstract. Moreover, it seems that the prin- 
cipal impact of the rule is upon the form of 
examination. 


Relativity of the Opinion Rule 


The terms “fact” and “opinion” denote 
merely a difference of degree of concrete- 
ness of description or a difference in near- 
ness or remoteness of inference. The opinion 
rule operates to prefer the more concrete 
description to the less concrete, the direct 
form of statement to the inferential. But 
there is still another variable in the equa- 
tion. The purpose of the testimony will 
have an effect on the degree of concreteness 
required. 





Mr. McCormick is Dean and Professor of Law 
at The University of Texas. 
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In the outer circle of collateral facts, near 
the rim of relevancy, evidence in general 
terms will be received with relative freedom, 
but closer to the hub of the issue, the courts 
are more careful to call for detail instead 
of inference. 

A very substantial number of courts have 
gone far beyond a common sense reluctance 
to listen to the witness’s views as to how 
the judge and jury should exercise their 
functions and have announced the general 
doctrine that witnesses will not be permitted 
to give their opinions or conclusions upon 
an ultimate fact in issue. 

The opposite view would entirely discard 
the rule. It is doubtful, though, if any court 
has found it expedient to go so far, but this 
is the view of Wigmore, and the one em- 
bodied in the Model Code. There are other 
lines of decision departing from the strict 
rule of exclusion, but with varying degrees 
of liberalization. 


Expert Witnesses: Qualifications 


The expert qualifies as a witness because 
of his power to draw inferences from the 
facts which a jury would not be competent 
to draw. To warrant the use of expert testi- 
mony, two elements are required: 

First, the subject of the inference must be 
so distinctively related to some science, 
profession, business or occupation as to be 
beyond the ken of the average layman, and 

Second, the witness must have such skill, 
knowledge or experience in that field as to 
make it appear that his opinion or inference 
will probably aid the trier in his search for 
truth. 


Hypothetical Question 


When the expert has no first hand knowl- 
edge of the situation at issue, and has made 
no investigation of the facts for himself, 
then the most convenient way of securing 
the benefit of his scientific skill is to ask 
him hypothetical questions. To simplify the 
hypothetical question, the expert is asked 
to assume the truth of the previous testi- 
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mony, or some specified part of it. Obvi- 
ously, the facts that the witness is assuming 
must be clear to the jury, and the data 
assumed must not be conflicting. 


What if part of the previous testimony is 
itself the inference of a previous expert? 
The witness is asked not merely to take it 
into account, but to assume it to be true. 
If he does this, his own opinion may then be 
but an academic echo. It is held that such 
a question, which asks the witness to as- 
sume the truth of testimony which itself 
includes expert opinion is improper. 

Some courts have required that all facts 
material to the question should be embraced 
in the hypothesis, but this seems unde- 
sirable. The more expedient and more 
widely prevailing view is that there is no 
rule requiring that all material facts be 
included. The safeguards are that the ad- 
versary may on cross-examination supply 
omitted facts and ask the expert if his opin- 
ion would be modified by them, and further 
that the trial judge if he deems the original 
question unfair may in his discretion require 
that the hypothesis be reframed to supply 
an adequate basis for a helpful answer. 


Expert’s Opinion Based on 
Reports of Others 


An examining physician may give his own 
opinion directly. But ordinarily, even a 
highly reliable report by a third person may 
not be the basis of an expert witness’s 
opinion, unless its contents are recited as 
hypotheses. 

Should not these reports be acceptable as 
the basis of the expert’s opinion if they are 
supplemented by the witness’s own observa- 
tion of the person or situation in question? 
Probably the majority of the courts would 
say “No,” but there are strong expressions 
of a contrary view. 

If the statements are attested by the ex- 
pert as the basis for a judgment upon which 
he would act in the practice of his profes- 
sion, it seems fair that they should ordinarily 
be a sufficient basis even standing alone for 
his direct expression of professional opinion 
on the stand, and this argument is reinforced 
when the opinion is founded not only on 
such reports but also in’ part upon the ex- 
pert’s firsthand observation. 


Should the Hypothetical Question 
Be Retained? 


The hypothetical question is a failure in 
practice and an obstruction to the adminis- 
tration of justice. The legal writers who 
have studied the problem seem equally 
agreed in condemnation. What is the 
remedy? 
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The only expedient generally advocated is 
that of dispensing with the requirement that 
the question be accompanied by a recital of an 
hypothesis, unless the proponent elects to 
use the hypothetical form, or unless the trial 
judge in his discretion shall require it. It 
will be for the cross-examiner to bring out, 
if he so desires, the bases for the expert’s 
opinion. 


Proposals for Improvement of the 
Practice Relating to Expert Testimony 


The common-law adversary system of 
trial has two chief points of weakness: (1) 
the choice of experts by the party, who will 
naturally be interested in finding, not the 
best scientist, but the “best witness”; (2) 
the eliciting of scientific examination, by 
direct and cross-examination in open court, 
frequently upon hypothetical questions 
based on a partisan choice of data, ill-suited 
to the dispassionate presentation of tech- 
nical data, and resulting too often in over- 
emphasizing conflicts in scientific opinions 
which a jury is incapable of resolving. 

The remedy for the first weakness is not far 
to seek. It lies simply in using the trial 
judge’s common law power to call experts. 
The principle is implemented in the care- 
fully drafted Uniform Expert Testimony 
Act approved in 1937 by the Commissioners 
on Uniform State Laws. 

In the “battle of the experts,” experience 
has shown that in some kinds of controver- 
sies a well-devised plan of scientific investi- 
gation and report can operate to reduce 
greatly the need for contested trials in court. 

The Uniform Act, accordingly, provides 
that at the request of the court or a party 
the experts shall make such inspection and 
examination of the person or subject matter 
involved in the case as may be necessary, 
and that each expert may be required to file 
a report under oath, which shall be subject 
to inspection. 

Furthermore, it is provided, that the court 
may require a conference of the experts, 
whether chosen by the court or the parties, 
so that they may as far as possible resolve 
together, in the light of the knowledge and 
observations of all of them, their differences 
of view and their difficulties in interpreting 
the data. Often this may result in a com- 
plete agreement which may practically 
settle the issue for the parties. If not, it 
will at least make clear the area of agree- 
ment and may narrow the controversy 
within manageable limits. 

The Act tries to protect the impartiality 
of the court’s expert by providing that his 
fees shall be fixed by the court and taxed 
as costs and by prohibiting the payment to 
him of additional compensation. 
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hat procedure with which the Act does not deal. an abundance of procedures which are well 

an Among these are, first, the unsuitability of adapted to the utilizing of the services and 

to the jury as a tribunal for appraising scien- knowledge of experts. Most important is 

rial tific evidence; second, the rules of privilege, the power, conferred by statute but in any 

It especially for the physician-patent privilege event presumably one of the latent, “inher- 

ut, and the privilege against self-incrimination; ent” judicial powers, namely, that of re- 

rt’s and third, the occasional employment by the ferring a question to a master, referee, 
courts of liability which do not accord with auditor or similar officer, standing or spe- 
the scientific standards which the experts cial. The reference may contemplate merely 
are accustomed to use as criteria, as in the an investigation and report, or a hearing 
case of the “understanding of right and followed by a report or a preliminary de- 
wrong” test of responsibility of insane cision. 

of persons. These opportunities of the courts for 

(1) Finally, it should be borne in mind that using expert knowledge will not merely be 

vill the need for better employment by the useful as aids to a more intelligent final 

the courts of the resources of technicians and _ trial of the issue, but they will often render 

(2) scientists goes beyond the use of expert such trial unnecessary. 
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rer- Insurance Stores 

— The opening of retail insurance stores has been inaugurated by Liberty Mutual 

ae Insurance Company. One store has been opened in White Plains, N. Y. On 


December Ist another opened in Evanston, Illinois, just north of Chicago. Im- 
rial mediate opening of additional locations is planned for Madison, Wisconsin, and 
Oak Park, Illinois, just west of Chicago. 
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ony Lumbermen’s Mutual is another organization trying out the “Insurance Store” 

ers plan. It has arranged with several agents in Illinois to open insurance stores 
affording over-the-counter service as a laboratory test to see if its agents will be 

_— justified in following this type of procedure generally throughout the UV. §. 

yer- 

sti- Forms Cut to the Bone 

_— The American Farmers Insurance Co. of Phoenix, Ariz., thinks that it has cut 

urt. ] ss ; : 

an its forms to the bone. This is the complete medical certificate of proof of death: 
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Immediate cause of death? 


and } Was death contributed to or influenced by any other cause? 
tter | Estimated age? een nia HRS POR aor oor hotest ey Me 
ary, Exact time of death? ‘ Loken ety 
file I hereby certify that I attended the deceased from............t0............ 
ject Did any other physician and/or doctor treat the deceased?...,............... 

| es Gee Cy IS ook. 's ci vccaaheesnravnkvesceas 

| What other companies, associations or ‘societies, ‘if any, have you reported 
burt | CD GU GREP GROOT. 6 6 ccc cences nee Rkbte Shake ‘ke 
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Ive ‘ 
oad Round Table Technique 
Ices “As a substitute for legal surgery, that is to say, resort to legal process, the 
Ing principles of arbitration should be taught to lawyers and laymen, and they should 
om- be applied wherever possible. All contracts should contain standard arbitration 
ally clauses. Even before resorting to arbitration, it should be the infallible rule of 
t, it laymen and lawyers to make every effort to arrive at a peaceful and amicable 
ree- solution of differences. When all efforts at reconciliation of differences have 
*rsy been exhausted, arbitration, a method of settling disputes which gets away from 
‘ legal technicalities and trickeries, affords an expeditious and simple method of 
lity settling controversies.”—George B. Boochever, member of the New York Bar, 
his in the current issue of “Arbitration”, publication of the American Arbitration 
Association, Inc. 
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Digested from the George Washington Law Review, April, 1945 


Growth of Private 
International Air Law 


by STEPHEN LATCHFORD 


HE PERMANENT committee pro- 

vided for by the First International 
Conference on Private Air Law was estab- 
lished under the name of the Comité In- 
ternational Technique d’Experts Juridiques 
Aériens (translated in the United States as 
the International Technical Committee of 
Aerial Legal Experts). Its first session was 
held at the Ministry of Foreign Affairs in 
Paris from May 17 to 21, 1926. 


The United States did not participate in the 
work of the CITEJA for some time after 
its organization, except for the presence of 
the United States Government officials who 
were merely observers designated to report 
on the proceedings. Experts from this 
country were present at a session of the 
CITEJA for the first time when it held a 
meeting at The Hague in September, 1935. 


Warsaw Convention 


The Convention adopted at Warsaw in 1929 
establishes a presumption of liability on the 
part of the air carrier for damages sustained 
in connection with air transportation, but 
paragraph (1) of Article 20 states that the 
carrier shall not be liable if he proves that 
he and his agents have taken all the neces- 
sary measures to avoid the damage, or that 
it was impossible for him or them to take 
such measures, and paragraph (2) of Arti- 
cle 20 provides that in the transportation 
of goods and baggage the carrier shall not 
be liable if he proves that the damage was 
occasioned by an error in piloting, in the 
handling of the aircraft, or in navigation, 
and that in all other respects he and this 
agents have taken all necessary measures 
to avoid the damage. 


With reference to paragraph (1) of Article 
20 of the Convention as adopted by the 





Mr. Latchford is Adviser on Air Law, 
Aviation Division, Office of Trans- 
portation and Communications, 
Department of State. 


THE INSURANCE LAW JOURNAL 


Warsaw Conference it may be of interest to 
add that the same provisions appeared in 
the CITEJA draft as submitted to that 
Conference, except that the CITEJA draft 
stipulated that the provision should not ap- 
ply if the damage was caused by a defect 
in the aircraft. 


Liability for Damages to Third Parties 


To the Third International Conference on 
Private Air Law in Rome in May, 1943, 
there was submitted a draft convention re- 
lating to damages caused by aircraft in 
flight to third parties on the surface. 


As finally adopted by the Conference, the 
Convention provides that the operator of 
the aircraft shall not be entitled to avail 
himself of the provisions of the Convention 
limiting his liability if it is proved that the 
damage resulted from the gross negligence 
or wilful misconduct of the operator or his 
agents, unless the operator can prove that 
the damage resulted from an error in pilot- 
ing, operation or navigation, or, in a matter 
affecting his agents, that he has taken all 
proper measures to prevent the damage. 


After serious controversy, the Rome con- 
ference provided that the operator may not 
claim a limitation of liability if he has not 
furnished one of the sureties prescribed by 
the Convention, or if the sureties which he 
has furnished are not in force or do not 
cover the liability involved. In adopting 
this provision the Conference decided that 
the CITEJA should make a further study 
of the insurance problem. 


It is believed that hesitancy on the part of 
a number of countries to ratify or adhere to 
the Rome Conference on third party dam- 
age has been due to a feeling that the un- 
certainties arising from the discussions at 
the Rome Conference as to how the Con- 
vention would be applied in practice have 
not been entirely removed. 
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Insurance Protocol 


As a result of the CITEJA’s further study 
of the insurance problem, the Fourth Inter- 
national Conference on Private Air Law 
held at Brussels in 1938 adopted the follow- 
ing protocol to the Rome Convention: 
The insurance of the aircraft operator, as pro- 
vided for under article 12 of the convention 
for the unification of certain rules relating to 
damages caused by aircraft to third parties on 
the surface, must produce the following effects 
with respect to the injured third parties: 

(1) The insurer may, in addition to the defenses 
available to the operator and without prejudice 
to any recourse he may have against the in- 
sured, interpose only the following defenses 
against claims based upon the application of 
the said convention: 

(a) The damage occurred after the insurance 
ceased to have effect. 

Nevertheless, the guaranty of the insurer shall 
be continued, in case the insurance lapses dur- 
ing a trip, unti] the next landing supervised by 
public authority; provided that such continua- 
tion shall not exceed 24 hours. In all other 
cases than that in which the insurance ceases 
to have effect by reason of expiration of the 
term thereof the guaranty of the insurer shall 
be continued until effective withdrawal of the 
certificate of insurance by the proper authori- 
ties, but not beyond fifteen days after notifica- 
tion by the insurer to the proper authorities of 
the state where the certificate was issued. 

(b) The damage occurred outside of the terrl- 
torial limits provided for by the insurance con- 
tract, unless flight outside of such limits was 
caused by force majeure, the fact of assistance 
justified by circumstances, or an error in pilot- 
ing, in the handling of the aircraft, or in navi- 
gation. 

(c) The damage is the direct consequence of in- 
ternational armed conflict or the direct conse- 
quence of civil] disturbances. 


It is altogether possible that the outbreak 
of war delayed consideration by a number 
of countries of the matter of ratification or 
adherence to the Brussels protocol on insur- 
ance. However, whether the adoption of 
the protocol would have influenced any 
great number of countries to ratify or ad- 
here to the Rome Convention on liability to 
third parties on the surface, is perhaps an 
open question. 


Precautionary Attachment of Aircraft 


The Rome Convention of 1933 exempts 
from precautionary attachment aircraft as- 
signed exclusively to a government service 
(including the postal service but excluding 
commercial operations); aircraft actually in 
service on a regular line of public transport 
and indispensable reserve aircraft of such a 
line; and any other aircraft assigned to the 
transportation of persons or property for 
hire when it is ready to depart for such 
transportation, except in a case involving a 
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debt contracted for the trip which it is about 
to make or an indebtedness originating in 
the course of the trip. The convention also 
provides that if precautionary attachment 
is not forbidden, the giving of an adequate 
bond will prevent such attachment or give 
the right to an immediate release. 

The convention provides that it shall be 
applicable in the territory of any one of the 
high contracting parties, to any aircraft reg- 
istered in the territory of another high con- 
tracting party. 

The delegates to the International Civil 
Aviation Conference convened at Chicago 
on November 1, 1944, recommended ratifi- 
cation or adherence to the Convention on 
Precautionary Attachment. 


Assistance and Salvage of Aircraft 


The Brussels Conference, after considera- 
tion of recommendations by the CITEJA 
and the United States delegation, set the 
limitation of the amount of indemnity for 
expenses incurred by the salvor of aircraft 
at sea at 500,000 francs, and set the limita- 
tion of liability for each person saved and in 
the case where no person has been saved, at 
50,000 francs. In respect of indemnity Ar- 
ticle 3 of the salvage convention as adopted 
at Brussels in 1938 further provides that 

. . the owner or armateur of the vessel 
shall not be liable beyond the limits deter- 
mined by the existing laws and conventions 
governing his obligation in matters of mari- 
time assistance and salvage.” 


It is also provided that the salvor is en- 
titled to a fair share of the remuneration 
granted for the salvage of property, a right 
not prejudicing the salvor’s right to an in- 
demnity under Article 3. 


Article 9 of the Convention adopted by 
the Brussels Conference in 1938 is believed 
to be of special interest, since it contains 
novel provisions for the payment of remun- 
eration to the salvor. The article provides 
for payment to be made in such manner as 
to permit the acceleration of release of the 
salvaged goods, a matter of prime impor- 
tance in the transportation of goods by air. 
This article is as follows: 


(1) The remuneration due for the operations 
of assistance or salvage shall be payable by the 
operator of the assisted aircraft, or by the 
owner or armateur of the assisted vessel, in 
accordance with the national laws or with con- 
tracts governing the vessel. 


(2) The operator of the aircraft shall have a 
recourse against the owners of goods for such 
part of the remuneratton as pertains to assist- 
ance and salvage of such goods. However, this 
recourse shall be denied or reduced if it appears 
that the assistance or the salvage of the goods 
has been rendered necessary by an act of the 
operator of such a nature as to render him 
liable to the owners of such goods. 
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(3) The owner of the goods may, in all cases, 
by paying such part of the remuneration as 
pertains to assistance or to salvage of his goods, 
or by depositing suitable security for such pay- 
ment, obtain the delivery of the goods by the 
operator and the release of any goods that may 
have been attached. 

(4) The recourse of the owner or of the arma- 
teur of the vessel against owners of goods shall 
remain subject to maritime rules, 


The Convention adopted at Brussels in 1938 
is not applicable to military, customs and 
police vessels or aircraft. 


Current CITEJA Projects 


Among the many current projects on the 
agenda of CITEJA are the liability of opera- 
tors of aircraft in the event of aerial col- 


lisions; the authority of court decisions under 
existing air law conventions, revisions of 
the Warsaw Convention provisions for lia- 
bility of the air carrier in international trans- 
portation, and a general study of aviation 
insurance. 


Conclusions 


Both because of her influence in CITEJA’s 
sessions and the bearing of the conventions 
on her international operations of aircraft, 
the United States should continue to be 
represented in the development of private 
international law. 


It is suggested that CITEJA sessions and 
documents and the various conferences make 


use of the English language as well as the 
French. 


“GOING UP!” 


The Sky’s the Limit 


That flying has become just a commonplace mode of travel is indicated by 


the attitude of insurance companies since the war. 


A survey of postwar practices 


made by the Institute of Life Insurance shows that world-wide airline passenger 
travel without limitation is now regarded as a standard risk in the issuance of 
new life insurance policies by about one-half of the one hundred life insurance 
companies included in the survey (representing more than 80% of the total life 


insurance in force in this country). 


A limited amount of world travel, usually 


about 50,000 miles annually, is regarded as standard by 10% of the companies, 
making nearly 60% which now place no underwriting limitations on normal 


world-wide air travel. 


In contrast, before the war no companies accepted unlimited transoceanic 
travel as a totally standard risk and only a little over 10% accepted limited world 
travel on a standard basis, while almost a third of the companies declined outright 
any applicant who expected to make such flights or issued a policy excluding this 


hazard. 


“Inebriate of Air” 


A Nashville air and liquor enthusiast indulged in both enthusiasms at the 
same time recently and made Nashville history by becoming the first person to 


be arrested for “drunken flying.” 


The tipsy pilot took his plane for an hour-and- 


a-half jaunt, refusing to come down when signalled and taxiing into the arms of 


the law when he finally landed. 


The manager of the air park has asked the city 


council or somebody for authority to refuse an intoxicated person the privilege 
of flying. The time is ripe for a “drunken flying” clause in insurance policies 
issued to pilots of privately owned planes! 


Aviation and Alcohol Don’t Mix! 


“Alcohol seems to have its uses medically and socially, and the doctor fre- 
quently prescribes morphine, phenobarbital, and similar sedatives, but . . . he 
would refuse to fly with a pilot who had been indulging even moderately with any 


of them. 


a hangover or that warm carefree feeling which follows two or three ‘quick ones’. 


An airplane requires alert attention and is no place for the pilot with 


>” 


—W. H. Rodda, Secretary of the Mutual Aircraft Conference. 


THE INSURANCE LAW JOURNAL 


DECEMBER 





(724) 








« 
= 
— 


IN 


brain 


BRI 
cc 
(VI 


Jen 
Ma 
in 

wes 
on 

wid 
sig 
gin: 
uni 
and 
rair 
wat 
pla 
acc’ 
thu: 
stre 
tiffs 
mol 
was 
Cor 
Vir 
abs: 








Automobile Negligence 


and Insurance 





IN THE CURRENT PARADE OF CA SAMMI mn 


BRITISH AND AMERICAN NAVIES 


COLLIDE — 
CHANCE (Va.) . 


CONSTITUTIONALITY OF DI- 
RECT ACTION AGAINST IN- 
SURER (La.) .. 


CUSTOMER’S LIABILITY FOR 
DAMAGE TO RENTED AUTOMO- 


LAST CLEAR 


page 725 


page 726 


BILE (La.) page 727 
“DEGREE” OF CARE AND 
“AMOUNT” OF CARE (Cal.) Page 727 


EFFECT OF “CONSENT” STATUTE 
ON COMMON LAW LIABILITY 
FOR NEGLIGENT ENTRUST- 


MENT (lIa.) page 728 


IS NOTICE IN 82 DAYS “AS SOON 
AS PRACTICABLE”? (La.) 


LIABILITY POLICY EXCLUDING 
EXPLOSION LOSSES (Okia.) 


PASSENGER’S RIGHT TO CON- 
TROL DRIVER (Mo.) 


PLAINTIFF'S CHANGE OF TESTI- 
MONY CONDEMNED (Neb.) 


“SHARE-THE-RIDE” PLAN AND 
THE Cesar CSE RELATION- 
SHIP (Wash.) ‘ 


SUBCONTRACTOR’S EMPLOYEE 
UNDER WORKMEN’S COmPEe- 
SATION (Tenn.) é 


page 729 


page 729 


page 730 


page 732 
page 731 


page 733 


BUVUIUUNTNANNALGGAN AAU LGAY SEAL TETAA EONAR NGHNNTTNNATAN THANE ANNAN AANA ETN EN ONAN NNN NN NNN NNNNNN ETN 


BRITISH AND AMERICAN NAVIES 
COLLIDE—LAST CLEAR CHANCE 


(VIRGINIA) 


© Pedestrians injured 
Walking on wrong side‘of road 
Newspaper reference to insurance 


Jenkins, Smith, and Fridd, members of His 
Majesty’s Navy, and stationed temporarily 
in Virginia, were walking at night in a 
westerly direction, abreast of one another, 
on their right-hand side of 99th Street, a 
wide, hard surfaced street connecting Taus- 
sig and Hampton Boulevards, Norfolk, Vir- 
ginia. They were dressed in the dark blue 
uniforms of the British navy, including hats 
and raincoats, and black shoes. It had been 
raining almost all day and there was some 
water on the edge of the street at various 
places; it was not raining at the time of the 
accident and the night was dark. While 
thus walking on the right hand side of the 
street with their backs to traffic, the plain- 
tiffs were struck from the rear by an auto- 
mobile traveling in a westerly direction. It 
was owned by the defendant Hoffecker, 
Commander in the United States Navy. A 
Virginia statute required pedestrians, in the 
absence of side-walks, to use the extreme 
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left side or edge of the road. In upholding 
jury verdicts for the plaintiffs, the Fourth 
Circuit Court of Appeals said: “Admittedly 
the plaintiffs were guilty of negligence in 
walking on the wrong side of the street in 
violation of the Virginia Statute above 
quoted. This being true, it is well settled 
by the decisions of the Supreme Court of 
Appeals of Virginia that anyone seeing a 
person in danger, even when brought about 
through his own negligence, must use due 
care to avoid injuring him. In no state has 
the doctrine of last clear chance been more 
clearly defined and more vigorously en- 
forced than in the State of Virginia. 
There was evidence offered in the instant 
case that would justify the jury in reaching 
the conclusion that the driver of the auto- 
mobile which struck the plaintiffs could, 
with the use of ordinary care, have seen the 
plaintiffs in time to have avoided striking 
them either by stopping his car, if he were 
not driving too fast, or by going around 
them, the road being a very wide one. It 
was a question of fact for the jury. We are 
of the opinion that the judge was right in 
letting the case go to the jury on the doctrine 
of the last clear chance.” 


A further ground of error urged was that 
the trial judge should have ordered a mis- 
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trial because some of the jurors had either 
read or discussed an article in a local news- 
paper stating that it was “reported the 
defendants were covered by liability insur- 
ance.” Said the Circuit Court of Appeals, 
“It is admitted that the trial judge did 
everything possible to get the jurors to 
whom this information had come to disre- 
gard the newspaper article and to insure 
that it did not affect these in their consid- 
eration of the case. The reference to insur- 
ance did not occur in the course of the trial 
and the court instructed those jurors who 
had read or discussed the newspaper article 
as follows: 


‘Whether that statement is or is not correct can- 
not be shown in evidence before you. I shall 
proceed with the trial of the case on the assur- 
ance of you gentlemen that the fact that you are 
aware of the statement contained in the paper 
will not influence your verdict, and I want to 
caution you again not to discuss it with the 
other members of the jury.’ 


There is a difference between testimony or 
offers of proof as to insurance in the course 
of a trial and mere newspaper reports and 
when the trial judge promptly takes steps 
to warn the jury not to regard the news- 
paper report there is no error.” Judgments 
for the plaintiffs were affirmed.—Hoffecker 
et al., appellants v. Jenkins, et al. United 
States Circuit Court of Appeals, Fourth 
Circuit. November 3, 1945, 23 CCH Aurto- 
MOBILE Cases 1007. 


Preston P. Taylor, for appellants. 


Liewellyn S. Richardson, George V. Credle, Jr., 
for appellees. 


CONSTITUTIONALITY OF DIRECT 
ACTION AGAINST INSURER 


(LOUISIANA) 
@ Federal constitutional provisions 


A Louisiana statute permits an injured per- 
son to sue the insurer of the tort-feasor 
alone, without first obtaining judgment 
against the insured. Such a suit was here 
brought by the plaintiff, without making 
the insured a party, as is permitted by the 
statute. The defendant insurer moved to 
dismiss the suit on thé grounds that the 
policy was written and the contract entered 
into in the District of Columbia, that it con- 
tained a provision that no action would lie 
against the insurer until the amount of the 
insured’s obligation to pay should have been 
finally determined, that under the law of the 
District of Columbia this provision is valid 
and prevents a third person from proceed- 
ing against the insurer until he has obtained 
judgment against the insured, and that the 
issue involves a matter of substantive law, 
which cannot be disregarded in another ju- 
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risdiction without violation of the provisions 
of the federal constitution prohibiting the 
impairment of the obligations of contract, 
the full faith and credit clause, and the due 
process and equal protection clause. The 
motion to dismiss was denied, the court 
holding that the Louisiana statute permitting 
a direct action against the insurance com- 
pany was not substantive law but was re- 
medial and procedural legislation. 


“.. The defendant undertook to defend, 
pay and satisfy any claim against the in- 
sured arising out of the operation of his 
automobile. However, it required that he 
first be sued and the claim liquidated before 
defendant would pay. There was no curtail- 
ment of liability, within the amount of the 
policy, but simply the requirement that it 
should first be ascertained in a suit against 
the insured, not against the insurer. Can 
this be said to affect anything other than 
the manner or procedure to be followed in 
ascertaining the amount of the liability, 
which by the terms of the policy, the de- 
fendant had assumed? The Act 55 of 1930 
does not increase the liability of the insured 
at all or deprive the insurer of any defense 
to which it would otherwise be entitled. It 
simply says that, instead of pursuing the 
circuitous route of first suing a tort-feasor, 
and then, if necessary, bringing an action 
against his insurer, the whole matter may 
be determined once and for all by suing the 
insurer direct, who may have all the benefits 
of any defense, which could be claimed by 
its principal, the insured. As stated this 
liability is not affected one way or the other 

The practical consequences of the 
holding that this state statute could not 
apply is illustrated in the present case where 
the insured was a member of the armed 
forces, going from place to place, with no 
permanent residence. But for the compara- 
tively recent act of the State Legislature... 
plaintiff could have sued the owner of the 
automobile only at his domicile or where 
he could be found. At the same time the 
policy of insurance might have been opera- 
tive, the insurer well known to claimant and 
doing business in Louisiana. Under this 
stipulation in the policy the insurer could 
not have been sued until judgment was 
obtained against the insured whom the in- 
jured person probably would not have been 
able to locate. The state of Louisiana at- 
tempted in the Act (55 of 1930) in question 
to protect its citizens against such diffi- 
culties and since it has been held to affect 
only procedure and not substantive rights, 
both by the courts of the State and by this 
court and the Court of Appeals for this 
circuit, I am constrained to overrule the 
motion to dismiss.”—Rogers v. American 
Employers’ Insurance Company. United 
States District Court, Western District of 
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Louisiana. Shreveport Division. 


June 23, 
1945. 23 CCH Automosite CAsEs 296. 


Booth & Lockard, Shreveport, La., for plaintiff. 


Cook, Clark & Egan, Shreveport, La., for de- 
fendant. 


CUSTOMER’S LIABILITY FOR DAMAGE 
TO RENTED AUTOMOBILE 


(LOUISIANA) 


© Proof of negligence 
Breach of contract 


The usual rent-a-car contract provides that 
the rented car is acknowledged by the 
customer to be in first class condition, and 
that he will be liable for any damage 
caused, in the event the car is not returned 
in the same condition as received, reason- 
able wear and tear excepted. The defendant 
rented an automobile from the plaintiff un- 
der such a contract, made a rental deposit 
of $35 and drove the car a distance of 44 
miles, keeping it in his possession for about 
21 hours. Plaintiff company, the owner 
of the car, from whom it was rented, 
claimed that the car was returned in a 
damaged condition, with the motor burned 
out. The damaged condition of the re- 
turned automobile testified to by the plain- 
tiff’s witnesses was based on the appearance 
of the car two days after the defendant had 
returned it, and while it was in the repair 
shop. The plaintiff had judgment in the 
trial court, and the defendant appealed on 
the ground that no negligence by him in 
the use of the car had been shown. This 
ground was rejected by the reviewing court; 
the defendant had agreed to return the car 
in substantially the same condition as re- 
ceived and if it were shown that he had 
not done so, it would not be necessary to 
further show negligence on the part of the 
lessee. 





However, the “plaintiff has utterly failed to 
produce any evidence eliminating the pos- 
sibility that the automobile was not used, 
or its motor not run, from June 29th at 
6:36 p. m., when the car was delivered by 
defendant to its garage, until two days later 
on July 2nd when it was sent to the 
Cathey-Chevrolet Company for repairs. The 
burden of proof was at all times on plain- 
tiff to show that the damage of which it 
complains was inflicted upon the vehicle 
while it was in the possession of the de- 
fendant. The evidence produced by plain- 
tiff falls far short of satisfying this burden. 
Mr. Wooten’s testimony is simply that the 
car was knocking badly when defendant re- 
turned it to plaintiff's garage. As to what 
happened to it from that time until it ar- 
rived, two days later, at the Cathey-Chevro- 
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let Company, the record is silent. The 
porter, whom both Mr. Wooten and Mr. 
Fisher say was in charge of the vehicles in 
plaintiff's garage, was not produced nor 
did anyone else testify whether the car was 
moved to plaintiff's repair shop or what 
happened to it during the interval of time 
elapsing from the date of delivery until it 
reached the Cathey-Chevrolet Company. ... 
The gap in the evidence as to what use was 
made of the car or who handled it from 
June 29th until July 2nd makes recovery 
impossible, particularly in view of Mr. 
Sweet’s testimony to the effect. that the 
motor was so badly burned that it could not 
be started or used for any purpose at the 
time the car was delivered to him at the 
Cathey-Chevrolet place... . For the fore- 
going reasons, the judgment appealed from 
is reversed and it is now ordered that plain- 
tiff’s suit be dismissed at its cost.”—U- 
Drive-It, Inc. v. Ernst, appellant. Louisiana 
Court of Appeal, Parish of Orleans. Octo- 
ber 29, 1945. 23 CCH AvtTomosiLe CASES 
939. 


Stephen C. Hartel, Norman R. Tilden, for plain- 
tiff, appellee. 


Clarence Dowling for defendant, appellant. 


“DEGREE” OF CARE AND 
“AMOUNT” OF CARE 


(CALIFORNIA) 


© Damages for wrongful death 
Instructions 





An interesting question of terminology was 
involved in a recent decision of the Cali- 
fornia District Court of Appeal. The 
primary question raised by the appeal was 
whether or not the verdict of $14,000 for 
causing the wrongful death of the decedent, 
sixty-three years old, the wife of the plain- 
tiff, and the mother of seven adult children, 
was excessive. She was struck by defend- 
ant’s truck while crossing the street in 
the darkness. The reviewing court held 
it not to be. “The pecuniary loss to the 
husband in this case is unquestionably sub- 
stantial. At the $100 per month, a figure 
that may reasonably be taken under present 
conditions for purposes of illustration, it 
would cost the husband $1,200 per year to 
employ a housekeeper to replace his wife’s 
services in doing all of the housework. As- 
suming conservatively eight of her twelve 
plus years of expectancy during which she 
could continue to do all the housework this 
item alone would amount to $9,600. Al- 
lowing so little as $25 per month for the 
husband’s loss of services, comfort and 
society for the remaining 4% years of her 
normal life expectancy would bring the hus- 
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band’s pecuniary loss alone to $10,875. As- 
suming no pecuniary loss to the feeble-minded 
daughter and allowing the other children 
the trifling amount of $50 per year each for 
the loss of the society and comfort of a 
good and loving mother would bring the 
pecuniary loss of the six children in 12% 
years to a total of $3, 675. We recognize 
that the elements going to make up the 
damages for the death of a wife and mother 
are too intangible to admit of any such rule 
of thumb calculation. But the calculation 
none the less is enough to satisfy us that 
the award of $14,000 is amply supported 
by the evidence.” 


Now for the point of terminology. “The 
decedent was struck by a truck while cross- 
ing a street in the darkness. Appellants 
proposed an instruction that by reason of 
the fact that she was dressed entirely in 
black she should have used ‘a greater de- 
gree of care’ for her own safety. The in- 
struction was erroneous in using the word 
‘degree’ instead of ‘quantum’ or ‘amount’. 
The degree of care required of a person for 
his own safety is always the same, i. e., 
ordinary care, although in some circum- 
stances the quantum or amount of care 
required to reach the degree of ordinary 
care is greater than in others. While 
neither courts nor lawyers have uniformly 
observed this distinction in terminology, it 
is a substantial one and well established in 
our law... . Certainly we cannot hold that 
the trial court in this case committed error 
in refusing to give an instruction which 
embodied an incorrect and erroneous state- 
ment of the law.” Judgment for the plain- 
tiff was affirmed.—La Sater, Admr. Etc. v. 
Oakland Scavenger Company et al., appel- 


lants. California District Court of Appeal, 
First District, Division Two. October 19, 
1945. 23 CCH Auvurtomosire Cases 1015. 


Brown, Rosson & Gillis, for appellants. 
Nichols & Richard, for respondent. 


EFFECT OF “CONSENT” STATUTE 
ON COMMON LAW LIABILITY FOR 
NEGLIGENT —e 


(IOWA) 


@ Respondeat superior 
Entrustment to drunken driver 
In the absence of statute there exists in 
most states a liability based on common 
law principles, for negligently entrusting a 
motor vehicle to one known to be incom- 
petent to drive it. What effect on this lia- 
bility have the consent statutes, making an 
owner liable for damage done through the 
instrumentality of his vehicle by one driv- 
ing with the owner’s consent? The plain- 
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tiff’s five-year old intestate was killed by a 
truck driven by the defendant Seilhamer 
while intoxicated; the truck was owned by 
the defendant Haegg Roofing Co. In count 
II the plaintiff pleaded against the owner on 
the theory of respondeat superior; however, 
this count also contained allegations of 
negligence on the part of the owner in 
permitting the driver to drive the truck 
while in an intoxicated condition. The trial 
court struck from the plaintiff’s petition 
the allegations for liability against the 
owner based on the theory of negligent 
entrustment. On appeal this was affirmed 
because the entrustment theory was not 
consistent with the theory of respondeat 
superior, on which the second count was 
based. However, the court said that the 
plaintiff could if he chose, plead the theory 
of negligent entrustment in separate counts, 
on the case being remanded to the trial 
court. The defendant contended that there 
could be no cause of action based on the 
theory of negligent entrustment because of 
the “consent” statute, which provides: “In 
all cases where damage is done by any car 
by reason of the negligence of the driver, 
and driven with the consent of the owner, 
the owner of the car shall be liable for such 
damage.” This contention was rejected by 
the court. 


“But none of these cases cited by appellee 
leads to the conclusion that the statute has 
entirely replaced all common law rules of 
owner’s liability. It has created liability 
in some situations where none existed before. 
It does as appellee says, impose liability on 
the owner for the negligence of the driver 
whether he knew the driver was incompetent 
or not. But that is true only if the car is 
being driven with his consent at the time of 
the wjury. If it was placed in the driver’s 
possession for a specific trip or purpose, 
there is no liability of the owner under the 
statute if injury to a third person results 
from negligent operation of the vehicle 
while being used for a different and unau- 
thorized purpose. . .. We see no reason for 
holding in the latter case that the common 
law rule of liability might not be invoked 
against the owner, if he negligently placed 
the vehicle in the hands of a known incom- 
petent driver, thereby making possible the 
injury to others by reason of negligent op- 
eration, even though the particular use at 
the time of the injury was beyond the scope 
of his consent. It would have to appear, of 
course, that such independent negligence of 
the owner proximately caused the injury 
complained of... . The decision of the trial 
court is affirmed for the reasons heretofore 
stated, but without prejudice to appellant’s 
right to plead separate causes of action in 
separate counts if he shall so elect.”— 
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Krausnick, Admr., appellant v. Haegg Roof- 
ing Company et al. Iowa Supreme Court. 
November 13, 1945. 23 CCH AvutTomoBILE 
Cases 1017. 


L, D, Dennis, Cedar Rapids, Iowa, for appellant. 
Elliott, Shuttleworth & Iversoll, Cedar Rapids, 
Iowa, for appellee Haegg Roofing Company, 


Crissman & Bleakley, Cedar Rapids, Iowa, for 
appellee William Seilhamer. 


IS NOTICE IN 82 DAYS 
“AS SOON AS PRACTICABLE”? 


(LOUISIANA) 


© Notice provisions construed 
Notice defense available against 
3rd party 


Notice to the insurer given 82 days after 
the occurrence of the accident is not a com- 
pliance with the policy provision for notice 
“as soon as practicable’. This unexcep- 
tionable conclusion was arrived at by the 
Louisiana Court of Appeal in an action 
brought by the parents of a seventeen- 
month’s old infant, killed when the insured 
backed his automobile out of the garage 
and over the child. Toler was the insured. 
He owned a house, which he rented out to 
plaintiffs, Toler retaining a bedroom and 
private bath for his own use. The female 
plaintiff is the niece of Toler. They fur- 
nished him with his meals in lieu of rent. 
Toler failed to give immediate notice of 
the accident to the company or its Baton 
Rouge agent, for the reason, as testified by 
Toler, that he was led to believe that no 
action would be taken by plaintiffs for the 
death of their son. The accident occurred 
September 28, 1943. However, upon ascer- 
taining, in June, 1943, that plaintiffs were 
claiming damages, he Toler, on June 21, 
1943 then visited defendant’s local attor- 
neys’ and agents’ office and notified them 
of the accident. On June 25, 1943, the 
plaintiffs’ attorneys then gave notice to de- 
fendant and made claim of it for the dam- 
ages claimed in this suit, which demand 
was refused, and this suit followed. The 
policy provided that “Upon the occurrence 
of an accident written notice shall be given 
by or on behalf of the insured to the com- 
pany or any of its authorized agents as soon 
as practicable.” A Louisiana statute allows 
the injured parties to sue the tortfeasor’s in- 
surer in a direct action. “It is our inter- 
pretation of the Act that it only gives to 
the party injured the same rights, subject to 
the terms and limits of the policy, as given 
to the assured...” Can the defendant suc- 


cessfully urge such a plea against the plain- 
tiffs, third parties and not a party to the 
The court held, yes. 


contract? “As a 
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result of the provisions of Act No. 55 of 
1930, the policy of public liability not only 
protects the insured from loss caused by 
his negligence, but is also in favor of the 
party who sustains damages through the in- 
sured’s fault. It is therefore, our opinion 
that the Legislature intended to give the in- 
surer the right to plead defenses which it 
could urge against the insured....” In the 
case at bar the insured, Toler, in fact the 
plaintiffs also, well knew all of the cir- 
cumstances of the accident and of its re- 
sulting injury on March 31, 1943, the day 
of the accident and death. The only ex- 
cuse offered by Toler for the delay is that 
plaintiff told him twice that they were not 
going to sue, after having informed them 
that he was covered by insurance. Were 
he suing the defendant for reimbursement of 
any judgment rendered against and paid by 
him, there isn’t any doubt in our mind that 
he could not recover on account of the vio- 
lation of the contract of insurance.” .. . 
“Since the giving of notice is required as 
a condition precedent to recovery, and 
since the giving of a notice by the insured 
some eighty-two days after the accident is 
not one ‘as soon as practicable’ under the 
circumstances of this case, the judgment ap- 
pealed from should be affirmed.”—Jackson 
et ux. v. State Farm Mutual Automobile 
Ins. Co. Louisiana Court of Appeal, First 
Circuit. November 15, 1945. 23 CCH 
AUTOMOBILE CASEs 1025. 

Watson & Fridge, Baton Rouge, La., for appel- 
lants. 

Justin C. Daspit, Brumfield & Hebert, Baton 
Rouge, La., for appellee. 


LIABILITY POLICY EXCLUDING 
EXPLOSION LOSSES 


(OKLAHOMA) 


®@ Declaratory judgment 
Fire followed by explosion 


A truck owned by the insured Morrison, 
loaded with butane and propane gas was 
being driven on the streets of Oklahoma 
City. Suddenly the truck was on fire; when 
the driver discovered this, he jumped out 
and ran to call the fire department. The 
truck rolled against the street curb where 
it continued to burn violently, igniting and 
damaging a lumber yard and residence near- 
by. While the firemen were attempting to 
extinguish the flames and control the burn- 
ing buildings, the truck exploded with great 
force and violence, throwing fire, burning 
liquid and parts of.the tank and truck for a 
considerable distance, causing injuries and 
damage to persons and property in the sur- 
rounding area. Many persons were injured 
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and asserted claims against Morrison, the 
insured, The insurer conceded liability un- 
der its policy for all damages caused by 
the fire prior to the explosion, but denied 
liability for the asserted damages directly 
resulting from the explosion, on the theory 
that such damages arose out of the explo- 
sion of butane gas and was therefore speci- 
fically excepted from coverage of the policy. 
The question involved was whether the as- 
serted damages arose out of the explosion 
of butane gas within the meaning of the 
restrictive clause in the policy, which pro- 
vided that the insurance afforded by the 
policy did not apply to accidents arising out 
of the explosion of butane gas and other 
volatile gases. The insurer filed a declara- 
tory judgment action against the insured, 
and the claimants. The trial court held 
that the proximate cause of the explosion 
was the hostile fire for which the insurer 
was liable, and that the damage caused by 
the explosion did not arise out of an explo- 
sion of butane gas within the meaning and 
intendment of the restrictive rider. On ap- 
peal it was held that under the terms of 
the rider it was immaterial whether the 
explosion was caused by a hostile or friend- 
ly fire, spontaneous combustion, or some 
other cause, since the asserted losses were 
excluded from coverage of the policy if 
they arose out of an explosion of butane gas. 
This was true because when the parties 
excluded this particular class of accidents 
from coverage, they also excluded their 
proximate cause. 


“When the parties came to express the 
extent of coverage under the policy, they 
provided for insurance against loss ‘caused 
by accident and arising out of the ownership, 
maintenance or use of’ the insured vehicles. 
But the insured was a butane gas dealer— 
a fact known to the insurer, and it did not 
intend that the contract should include the 
extraordinary hazard incident to hauling 
high explosives, such as butane gas. Ac- 
cordingly, the parties agreed in clear and 
familiar language that the insurance afforded 
by the contract did not apply to ‘accidents 
arising out of explosion of butane gas and 
other volatile gases’, and the premium 
charged was the same as if the insured 
trucks were hauling milk or water. Sig- 
nificantly, the limitations in the policy were 
expressed in the same apt and conventional 
words employed to express primary coverage. 

“In the fire insurance cases, the peril in- 
sured against is fire, and when a fire occurs, 
liability attaches tpso facto and continues 
so long as it is the proximate cause. If 
therefore, an explosion occurs as a mere 
incident thereto, the entire loss is neverthe- 
less caused by the fire. In our case how- 
ever, the parties contemplated liability only 
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for losses caused by negligent accidents of 
the insured arising out of the operation and 
maintenance of the insured vehicle, but they 
also intend to restrict coverage under the 
policy by a rider, and it was not without 
purpose. By its incorporation in the con- 
tract, the parties intended to exclude from 
the general coverage a certain class of negli- 
gent accidents, to-wit, those arising out of 
explosions of butane gas. But, if the rule 
of proximate cause applies, the insurer is 
liable under the policy for all losses caused 
by negligent accidents of the insured, con- 
sequently nothing is excluded from the pri- 
mary coverage of the policy, and the rider 
is rendered meaningless and nugatory be- 
cause the proximate cause must also be a 
negligent cause in order for liability to 
attach. We are not warranted in so con- 
struing or interpreting a contract as to 
render any part thereof meaningless, unless 
the parties by the language employed have 
left their meaning in doubt. The trial court 
has found that this contract is clear and 
unambiguous, with which we agree. Under 
the expressed terms of our contract, it is 
immaterial whether the explosion was caused 
by a hostile or friendly fire, spontaneous 
combustion, or some other cause, the as- 
serted losses are excluded from coverage 
of the policy if they arose out of an explo- 
sion of butane gas. This is true because 
when the parties excluded this particular 
class of accidents from coverage, they also 
excluded their proximate cause. We there- 
fore conclude that the rule of proximate 
cause does not control the liability of the 
insurer under this insurance contract, and 
that the policy by its terms excludes cov- 
erage for losses and damages to persons and 
property directly resulting from the explo- 
sion of butane gas or other volatile gases.” 
—Maryland Casualty Company, appellant v. 
Morrison et al. United States Circuit Court 
of Appeals, Tenth Circuit. November 5, 
1945. 23 CCH AvuTomosiLe Cases 984. 
Coleman Hayes, Ames, Monnet, Hayes & Brown, 
for appellant. 


B. H. Carey, S. J. Clay, J. A. Rinehart, Leslie 
D. Ringer, Miley, Hoffman, France & Johnson, 
Cantrell, Carey & McCloud, R. H. Morgan, Rit- 
tenhouse, Webster, Hanson & Rittenhouse, WII- 
liam R, Herring, for appellees. 


PASSENGER'S RIGHT TO 
CONTROL DRIVER 
(MISSOURI) 


e Imputed negligence 
Intersection collision 
Degree of care 


At the time of the collision the plaintiff was 
an employee of Brinks, Inc., engaged in the 


DECEMBER 





(730) 





-OoO 


ona «~. ®& 


eso tte e eR owe yD 





also 
ere- 
1ate 
the 
and 
SOV- 
and 
plo- 
es,” 
it Vv. 
ourt 


r 5, 


own, 


esiie 
ison, 
Rit- 
Wiu- 


was 
1 the 











business of transporting money for different 
companies and corporations to different banks 
for deposit. Plaintiff accompanied the truck 
and was in charge of the transportation and 
delivery of said money to the banks. At the 
time of the collision plaintiff, as usual, was 
seated beside the driver of the truck, who 
also was an employee of Brinks, Inc. 


Direct Examination of Plaintiff 


Q. Now, prior to Dec. 23, 1943, what were 
your duties? A. Well, I was a messenger in 
charge of the run. Q. And did you accompany 
the truck on its run on and prior to Dec. 23, 
1943? A. Yes, sir. * * * Q. Just describe to the 
jury what kind of a truck that is. Describe the 
truck. A. Well, it is an armored truck, ar- 
mored steel, with bullet-proof glass, and it will 
weigh several tons. 


Cross Examination of Plaintiff 


Q. How much of a crew did you have on that 
truck? A. Two men besides myself. Q. And 
you had charge of the crew and the truck? 
A. Yes, sir. Q. Well, as the messenger in 
charge of that crew and in charge of that truck, 
of course, you were the one directly responsible 
for the money, weren't you? A. Yes, sir. 
Q. And as the man in charge of the truck you 
rode beside the driver? A. Yes, sir. Q. And 
then this truck that you were in charge of 
there, what make was it? A. International. 
Q. Well, you, being in charge of the crew and 
the truck there, if there was anything wrong 
with it it was up to you to report it, wasn't it? 
A. That is right. Q. Had you sent it in to 
have anything done to the brakes or the me- 
chanical part at any time immediately near the 
time of this occurrence? A. That is not up to 
me; that Is up to the driver to take care of 
the equipment. Q. You are the driver’s boss; 
it is up to you to see that he does it, isn’t it? 
A. No, sir; if it is too bad, I will report it, 
if he don't; yes, sir. Q. Pardon me. He was— 
you were in charge of the truek and he would 
have stopped if you had told him to, wouldn't 
he? A. Well, if his judgment wasn’t working 
the same way as mine, I don’t know. Q. You 
had a right to order him to stop, didn’t you? 
You were the manager in charge of the truck? 
A. I guess I could have. 


At the request of plaintiff the court directed 
the jury that he was only required to exer- 
cise ordinary care. Defendant contended 
that there was substantial evidence tending 
to show that plaintiff had authority to con- 
trol the movements of the truck and for that 
reason it was his duty to exercise the highest 
degree of care. Said the Missouri Supreme 
Court in affirming the trial court’s grant of 
a new trial: “We think the above testimony 
of the plaintiff was substantial evidence from 
which the jury could find that he had au- 
thority to control the movement of the truck. 
If the jury so find, the instruction would be 
erroneous because the negligence of the 
driver would be imputed to plaintiff... The 
trial court ruled correctly in sustaining the 
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motion for a new trial, and the judgment is 
affirmed.”—Cooper, appellant v. Standard 
Steel Works, Missouri Supreme Court, Divi- 
sion Number One. November 5, 1945. 23 
CCH AvutTomosiLe CAsEs 968. 


“SHARE-THE-RIDE” PLAN AND THE 
GUEST-HOST RELATIONSHIP 


(WASHINGTON) 


e Car pool plan 
Status of rider 
Skidding not negligence 





During the war times of recent memory, 
“share-the-ride” and “car pools” were not 
only economical—they were a patriotic duty. 
The plaintiff and the defendant and three 
other men were employed at the Hanford 
project in the State of Washington, though 
all of them lived in Yakima. They each 
had an automobile, and they entered into 
an oral arrangement with each other that 
each of the five would alternate day by 
day in driving his car from Yakima to Han- 
ford and return, carrying the other four as 
passengers. On the evening while the de- 
fendant was driving his car home from 
work, with the plaintiff and the three other 
men as passengers, the car skidded on the 
wet, slippery, black-top road, crossed over 
onto the wrong side of the road, and collided 
with another automobile coming from the 
opposite direction. The defendant pleaded 
(1) that the plaintiff was a guest, not a 
paying passenger, and so could not com- 
plain of simple negligence and (2) that he, 
the defendant, was not guilty of negligence 
in causing the car to skid; skidding in itself 
was not negligence. Judgment went for the 
plaintiff, and was affirmed on appeal. 


“The skidding of a car, considered by itself 
as an isolated factor unrelated to surround- 
ing circumstances, is of course not evidence 
of negligence. That, however, is a far cry 
from holding that skidding always consti- 
tutes a defense to other proven acts of neg- 
ligence. .. . The appellant was thoroughly 
acquainted with the road in question, had 
driven it for some months, knew that the 
pavement was wet and the weather misty, 
and knew that it was extremely slippery 
when wet. He states that he approached 
the point of collision at a rate of twenty- 
five miles per hour. He knew he was ap- 
proaching a railroad track where the road 
angled. Apparently, all that he did was to 
apply the brakes, which caused the car to 
slip across onto the wrong side of the road 
and collide with the oncoming car. The 
collision, occurring on appellant’s wrong 
side of the road, is in itself negligence unless 
he can explain that he was there through 
no fault of his own. ... We are not pre- 
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pared to hold that the courts erred in find- 
ing that the excuse for being on the wrong 
side of the road was insufficient. 


“Appellant contends that, since appellant 
did not pay the state of Washington for a 
license to drive a car for hire, and since the 
department of licenses does not recognize 
share-the-ride drivers as public carriers, and 
inasmuch as such drivers lack many of the 
essentials required of public carriers, such 
as certificates, insurance, and special licenses 
they should therefore not be treated as hav- 
ing received ‘payment for such transporta- 
tion’ as contemplated by the statute. We 
have never held that a driver must be a 
licensed public carrier to receive the pay- 
ment for transportation that is contemplated 
by the statute here involved, or that exclu- 
sion from the exemption from liability 
applied only to public carrier. Appellant con- 
tends that a share-the-ride plan is not to be 
considered as benefit to the driver, but 
rather that it is an aid to the war effort. 
We think it is both, where a driver receives 
a ride for giving a ride. . . . We hold the 
appellant was not transporting the respond- 
ent ‘without payment for such transporta- 
tion’ as contemplated by the statute. He 
therefore does not come under the host- 
guest exemption from liability.” The car- 
pool plan was an enforceable agreement 
between the parties, not a mere exchange of 
courtesies, and the benefits that the de- 
fendant had received from the agreement 
constituted the consideration for his obli- 
gation to carry the plaintiff and “payment 
for transportation” within the meaning of 
the guest statute. The judgment for plain- 
tiff was affirmed.—Coerver et al. v. Haab et 
al., appellants. Washington Supreme Court. 
En Banc. August 3, 1945. 23 AUTOMOBILE 
Cases 671. 


I, J. Bounds, for appellants. 
Nat. U. Brown, for respondents. 


PLAINTIFF'S CHANGE OF 
TESTIMONY CONDEMNED 


(NEBRASKA) 
© Host’s liability 
Intersection collision i 
Former testimony on deposition 


Roundly condemning a change of testimony 
on the part of the plaintiff, apparently made 
for the purpose of making out a case, the 
Nebraska Supreme Court said: “The con- 
venient loss of memory to escape the fatal 
effect of positive sworn testimony on the 
one hand, and an amazing resurrection of 
memory more than two years later as to 
facts and incidents tending to make a case, 
make the evidence incredible as a matter of 
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law in the absence of any reasonable expla- 
nation of the conflict. The trial court is not 
required to helplessly sit by and permit a 
litigant to play fast and loose with the proc- 
esses of the court by insisting at different 
times under oath on the truth of each of 
two contradictory stories according to the 
exigencies of the particular occasion pre- 
senting itself. Courts must be vigilant in 
suppressing such schemes for the procure- 
ment of benefits by one to the detriment of 
another.” The plaintiff sued under the guest 
statute. She had been invited by the de- 
fendants to drive with them to the Nebraska- 
Indiana football game. She sat in the front 
seat next to the driver. On the way, ac- 
cording to her testimony in the present suit, 
the driver as well as the others began to eat 
a lunch which they had brought with them. 
As the car turned south on Highway No. 31, 
Jane Schumacher, the driver, was still eating 
lunch. As they approached the point of the 
accident Jane Schumacher was looking over 
some cookies which had been passed up to 
them and placed on the seat between the 
driver and the plaintiff. While so doing she 
had only her left hand on the wheel. Plain- 
tiff then saw a car entering the intersection 
from the left and said: “Watch out, Jane.” 
Plaintiff testified that she did not observe 
what Jane Schumacher did after the warn- 
ing, but she was of the opinion that the car 
in which she was riding continued to the 
point of impact at a speed of at least 60 
miles an hour. The plaintiff says that the 
car approaching from the east was in mo- 
tion and that she did not see it stop or alter 
its course. She says that defendant’s car 
was 185 to 190 feet north of the north side 
of the intersection when she first saw the car 
approaching from the east. 


On cross-examination it was developed that 
plaintiff had testified by deposition in a case 
growing out of the same accident. Plain- 
tiff’s testimony contained in the deposition 
was to the effect that she did not see the 
car approaching from the east until defend- 
ant’s car reached a point 15 feet north of the 
north side of the intersection, at which time 
she exclaimed: “Watch out, Jane!” She 
testified that she did not recall what Jane 
Schumacher was doing immediately prior 
to the accident. She further testified in the 
deposition that the car approaching from the 
east was 25 or 30 feet east of the east line of 
the intersection when she first saw it and 
that it was traveling 70 or 75 miles an hour. 


“Tt is evident from the record that she told 
a story which was very helpful to her host 
when the deposition was taken on February 
18, 1942, and a story contradictory thereto 
on the material facts more than two years 
later that was beneficial to her in an action 
against the host. It is the contention of the 
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defendants that where a plaintiff materially 
changes her sworn testimony in this manner 
to meet the exigencies arising in the trial of 
the case that it is discredited as a matter of 
law and should be disregarded. We think 
the testimony of the plaintiff was such that 
it cannot sustain a judgment in her favor. 
A plaintiff may not recite upon oath one 
statement of facts in one judicial proceeding 
and then, to meet the exigencies of the oc- 
casion in the trial of a different suit, recite 
under oath an entirely different story.” 
Where it appears that other evidence of the 
plaintiff demonstrates conclusively, or to a 
degree that the minds of reasonable men 
cannot differ thereon, that evidence favor- 
able to plaintiff is incapable of belief, the 
court need not, in passing on the correctness 
of a ruling on a directed verdict for the 
defendant, take the plaintiff’s evidence in her 
favor as true. The case need not be sub- 
mitted to the jury. “We conclude therefore 
that as the host’s automobile was being 
driven on a protected highway on the proper 
side of the road at a lawful rate of speed, 
and there being no credible evidence of any 
acts constituting gross negligence on the 
part of the owner of the car, the trial court 
properly directed a verdict for the defend- 
ants.” Judgment for the defendants was 
affirmed.—Gohlinghorst v. Ruess. Nebraska 
Supreme Court. Filed October 26, 1945. 
23 CCH AvuTOMOBILE CAses 975. 


Fitzgerald, Tesar & Welch, Omaha, Neb., for 
plaintiff, appellant. 

Kennedy, Holland, DeLacy & Svoboda, Raymond 
Crossman, Omaha, Neb., for defendants, ap- 
pellees. 


SUBCONTRACTOR’S EMPLOYEE 
UNDER WORKMEN'S COMPENSATION 


(TENNESSEE) 


@ Subcontractor v. “furnisher” 
Collision on government TNT area 


Plaintiff Brewer, an employee of a subcon- 
tractor, brought this action against the gen- 
eral contractor to recover for personal 
injuries sustained when the truck he was 
driving was struck at an intersection by a 
truck owned and operated by Stone & Web- 
ster Engineering Corporation, the general 
contractor. The accident occurred on a gov- 
ernment area for the manufacture of TNT. 
The trial court rendered judgment for plain- 
tiff. On appeal to the Court of Appeals, de- 
fendants Stone & Webster contended that 
plaintiff’s rights were fixed by the Work- 
men’s Compensation Statute; that plaintiff 
was injured while in the employ of a sub- 





contractor; and that, therefore, plaintiff 
had no right of action in tort against the 
general contractor. Section 6866 of the 
Workmen’s Compensation Law, as carried 
in the Code of Tennessee, provides: 


A principal, or intermediate contractor, or sub- 
contractor shall be liable for compensation to 
any employee injured while in the employ of 
any of his subcontractors and engaged upon the 
subject-matter of the contract to the same ex- 
tent as the immediate employer. 


However, the Court of Appeals was of the 
opinion that plaintiff's employer was not a 
subcontractor but a furnisher of materials 
on the job, that he was merely delivering 
stone on the job site and was not perform- 
ing any of the duties of the general contrac- 
tor; it ordered the judgment affirmed. 


The State Supreme Court granted certiorari, 
and after a review of the record came to the 
conclusion that there was merit in defend- 
ants’ contention that plaintiff’s remedy lay 
under the Workmen’s Compensation Stat- 
ute. It disagreed with the distinction made 
by the Court of Appeals between a “contrac- 
tor” and a “furnisher,” saying: “The Legis- 
lature made no such distinction in its inter- 
pretation of the Compensation Law, but 
used the language ‘a principal, intermediate, 
or subcontractor’—all inclusive—without 
any qualification or without interpretation 
or definition of the words used. The words 
used are well recognized words in common 
use, and with a generally accepted meaning. 
Contractor is one who, for a consideration, 
undertakes to carry out any part of a pro- 
ject, whether it be to construct a chemical 
plant or to construct a road incident to the 
chemical plant, or other employment. We 
therefore think that a furnisher of stone for 
the roadway incident to said plant is a sub- 
contractor.” The injury occurred “on, in, or 
about the premises on which the principal 
contractor had undertaken to execute work, 
or which were otherwise under its control 
or management”, as required by the Work- 
men’s Compensation Law, and therefore the 
remedy afforded plaintiff under the statute 
excluded all other rights and remedies; de- 
fendants were not liable as third parties to 
plaintiff for injuries suffered in this common 
enterprise. The decree of the Court of Ap- 
peals was reversed and the suit at law or- 
dered dismissed.—McVeigh et al., plaintiffs 
in error v. Brewer. Tennessee Supreme 
Court, Knoxville. October 13, 1945. 23 
CCH Avutomosire Cases 847. 

Finlay & Campbell, Chattanooga, Tenn., for 
plaintiffs in error. 

Morgan & Morgan, Wood & Deitzen, Chatta- 
nooga, Tenn., for defendant in error. 
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“ALL EMPLOYEES” CONSTRUED UNDER 
“PL AND PD” CONTRACT 





(WASHINGTON) 


@ Insurer’s claim for premiums 
Territorial endorsement 


The defendant contractors were in charge of 
the construction of a 155 mile section of the 
Canadian-Alaskan highway, under a cost- 
plus-fixed-fee engineering management con- 
tract with the United States Government. 
In return for their services the defendants 
were to receive reimbursement for their ex- 
penditures and a fixed fee of $67,200. The 
PWA authorized defendants to procure pub- 
lic liability and property damage insurance, 
and this was written by Phoenix Indemnity, 
whose agents the plaintiffs are. The policy 
provided that the “earned premium shall be 
computed at a rate of 85% per hundred of 
remuneration of all named insureds 

The word ‘remuneration’ shall mean the en- 
tire remuneration earned during the Policy 
period by all employees of each and every 
named insured ... Thé Policy shall apply 
only to operations performed at, from or 
in connection with all or any part or divi- 
sion of the construction of approximately 
155 miles of Alaska Highway from Slana, 
Alaska, to Canadian Line.” The plaintiff 
sued the defendant for short-rate public lia- 
bility and property damage premiums, and 
recovered for the full amount claimed. The 
grounds of the defense are shown in the 
points made on appeal. “There are two 
grounds of appeal. First, it is claimed that 
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the insurance policy as written included 
only employees of appellants and their as- 
sociate unit contractors, and hence should 
have been, but was not, construed to ex- 
clude the great bulk of the 1200 workers 
involved, who are urged to be rather em- 
ployees of the United States Government. 
Second, it is claimed that another typewrit- 
ten policy endorsement restricted policy cov- 
erage to operations ‘performed at, from or 
in connection with the construction of ap- 
proximately 155 miles of Alaska highway 
from Slana, Alaska, to Canadian Line’, and 
the policy hence should have been construed 
as excluding premium liability for the ma- 
jor portion of the work of the appellants 
and associated contractors, which the dis- 
trict court found was performed outside the 
155 miles of highway specified above.” 


The court of review held the coverage to 
include the so-called government employees. 
“In interpreting the word ‘employees’ guid- 
ance is afforded by investigation into the 
situation and probable intention of the par- 
ties. The purpose of the policy, as far as 
appellants were concerned, was their pro- 
tection against anv liability to third persons 
from the fault of persons on the project 
attributable to them as employees. This is, 
for example, evidenced by the authorizing 
telegram they sought and received which 
approved such insurance as was ‘necessary 
to protect the management and construc- 
tion contractors’. . No reason appears 
nor is any suggested why appellants should 
have desired to exclude any employee for 
whose fault they would probably or cer- 
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tainly be held responsible to third persons. 
Such exclusion was not specifically made, 
and no reasonable inference here warrants 
the construction of the policy as failing to 
accomplish in this regard the protective pur- 
pose for which it was sought. ... We con- 
clude that in this sense, and so within the 
policy’s meaning, these workers were em- 
ployees of appellants.” 


As to other point raised the court said: 
“However, the district court erred in con- 
struing the policy’s coverage and so its 
premium base as including all work done on 
those parts of the road outside the 155-mile 
section between Slana, Alaska and the Ca- 
nadian border. A policy endorsement, al- 
ready quoted, specifically limits the policy’s 
coverage to a certain defined part of the 
highway; no sufficient reason appears for 
varying the meaning of the endorsement. 
... It appears that this change in assign- 
ment was occasioned by the Japanese occu- 
pation of the Aleutian Islands, with its 
resultant threat to our continental security 
and more immediately to military supply 
lines to Alaska. Facing this threat, the 
army deemed it wise to expedite the build- 
ing of the other and inland section of the 
road leading to Fairbanks—this route being 
made relatively safe by its increased dis- 
stance from the then existent Japanese in- 
vasion of North America. ... Thus work 
done outside the specified sections of road 
was therefore not within the policy, and the 
general payrolls covering work done else- 
where cannot properly be used as a part of 
the premium base. . . . The judgment of 
the district court awarding the full premium 
claimed must be reversed. An issue appears 
to be presented as to whether some part of 
that section of the payroll representing wages 
of workers traveling to Alaska prior to 
assignment comes within the premium base. 
The cause will be remanded for the taking 
of such evidence on this or other issues as 
may be necessary for the entry of a judg- 
ment for premiums due in conformity with 
the views herein expressed as to the policy’s 
coverage limitation.”—C. F. Lytle Company, 
Inc., et al., appellants v. Hansen & Rowland, 
Inc. United States Circuit Court of Ap- 


peals, Ninth Circuit. October 31, 1945. 
5 CCH Frre anp CASuALty Cases 650. 
LETTER CANCELLING POLICY 
NOT LIBELOUS 
(WEST VIRGINIA) 
e Insurer’s receipt of unfavorable in- 
formation 


Privileged communications 


The plaintiff, a dentist by profession, was 
also an enthusiastic flier. In connection 
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with the operation of his airplane, he sought 
and obtained from defendants, through their 
agent Keister, a liability policy and a fire 
policy. Each policy contained a clause giv- 
ing to the insurer the right of cancellation 
upon five days’ written notice to the insured. 
After the policies had been in effect several 
weeks, the insurers decided to cancel the 
policies and a letter was written to the 
agent, Keister, containing these words: 


“We exceedingly regret that we must ask you 
to obtain the originals of the above captioned 
policies for cancellation. This action on our 
part is the result of unfavorable information 
which we have received from a_ confidential 
source, which we are unable to disclose."’ 


This letter was shown to plaintiff by the 
agent, Keister. Thereupon, plaintiff, in a 
letter to Keister, demanded that he be in- 
formed of the nature of this “unfavorable 
information” and threatened suit if the in- 
formation was not forthcoming. Keister 
forwarded this letter to defendants. Then 
defendants sent a second letter to Keister, 
containing these statements: 


“As, with all other types of insurance, we re- 
serve the right to accept, decline to continue or 
to cancel risks as our underwriting judgment 
suggests. In our opinion, Dr, Guthrie, as an 
aviation insurance risk, does not meet with our 
underwriting standards. We understand that in 
the fatal accident which occurred some time 
ago, investigation indicated Dr. Guthrie’s inno- 
cence, Our opinion as to the desirability of this 
particular risk is predicated on a great number 
of circumstances and not on Dr. Guthrie's pilot 
ability alone. Therefore, we believe it would be 
to our advantage to be relieved of our lability 
under the captioned policies.’’ 


Thereupon Dr. Guthrie, the plaintiff, sued 
the insurers under the West Virginia Stat- 
ute of Insulting Words, to recover damages 
for alleged defamatory words contained in 
letters sent by the companies’ underwriters 
to their local agent, Keister, with respect to 
their decision to terminate the coverage of 
this particular risk. The trial judge ruled 
that the words complained of were privi- 
leged, that the privilege had not been abused, 
and that there was no evidence of malice. 
On the basis of these rulings, the judge 
directed the jury to bring in verdicts for 
the defendants and denied plaintiff’s motion 
for a new trial. Plaintiff appealed. 


Said the reviewing court, in affirming the 
judgment for the defendants: “The letters 
were written to their agent by the insurers 
in connection with the cancellation of poli- 
cies issued through this agent. It seems 
clear that the District Court correctly held 
that the letters were privileged. . . . The 
insurer, by express contract, had the abso- 
lute right, upon giving due notice, to cancel 
the policy for any reason, good or bad, or 
for no reason whatever. It follows that 
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the insurer owed no legal duty to disclose 
to the plaintiff either the nature or source 
of the information which influenced the 
insurer's decision to cancel the policy.” The 
Court further held that there was no merit 
to the contention of the plaintiff that the 
failure or refusal of the defendants to dis- 
close the information upon which its actions 
were based, so as to allow the jury to de- 
cide whether malice was present, in effect 
left a prima. facie case for the plaintiff. 
“This contention is not justified, since it 
assumes that the defendant in a libel action 
must prove not only privilege but also that 
the privilege was not abused and that malice 
was not involved. The rule is well estab- 
lished that proof of privilege by the de- 
fendant shifts the burden of going forward 
with the evidence to the plaintiff. ... This 
burden plaintiff did not meet and he will 
not be heard to complain here of his own 
failure to prove his case in the lower court. 

. . The remaining issue concerns the 
judge’ s failure to let the case go to the jury, 
in consideration of the provision of the stat- 
ute that ‘no demurrer shall preclude a jury 
from passing thereon’. The federal rule has 
long been fixed that it is the duty of the 
trial court to direct a verdict in such cases 
where the plaintiff fails to prove malice. 

. . The West Virginia statute does not 
alter the defenses available at common law, 
nor should such a statute be construed to 
derogate from the powers of a federal judge, 
hearing the case under diversity of citizen- 
ship as a basis of jurisdiction, to follow 
established federal rules in procedural mat- 
ters. No error was, therefore, committed 
by the judge’s direction of the jury’s ver- 
dict.” Judgment for the defendants was 
affrmed.—Guthrie, appellant v. Great Ameri- 
can Insurance Company et al. United States 
Circuit Court of Appeals, Fourth Circuit. 
November 5, 1945. 5 CCH Fire anp Casu- 
ALTY CASEs 672. 


George S. Wallace, for appellant. 


Stanley C. Morris, E, Loyd Leckie, Steptoe & 
Johnson, for appellees. 


REFORMATION OF FIRE POLICY 
FOR CONSTRUCTIVE FRAUD 


(OKLAHOMA) 


©@ Agent’s assurances 
Actual or constructive fraud 
Reformation of policy 
Parol evidence rule 


Constructive fraud is here held to be as 
effective as actual fraud for the purpose of 
reformation of the policy. The plaintiff sued 
to recover for a loss under a policy of fire 
insurance. The suit alleged that the insurer’s 
agent was instructed to write the policy 





covering plaintiff’s drilling equipment, and 
to include not only the equipment covered 
in the expiring policy, but also the new 
equipment which had since been purchased. 
The agent agreed; but when the policy was 
delivered it listed only the equipment cov- 
ered under the old policy. When the secre- 
tary of plaintiff company called this fact to 
the agent’s attention he was assured that 
all of the equipment was covered. Most of 
the equipment later lost in the fire was prop- 
erty that had not been listed in the new 
policy. The insured had judgment in the 
trial court. On appeal the insurer contended 
that where the language of a fire insurance 
policy was not ambiguous, and fraud or mis- 
take was not pleaded, parol evidence could 
not be received to vary or contradict its 
terrms; and second, that a party relying 
upon a contract differing from the terms of 
the written instrument sued upon, must 
plead facts entitling him to a reformation of 
the instrument. 


The Oklahoma Supreme Court held that 
there was no merit in the insurer’s conten- 
tions. “The cases cited stress the absence 
of any mistake or fraud in the controversies 
therein involved. In the case at bar the 
paragraph of the petition quoted above suffi- 
ciently alleges constructive fraud. . . 
While it does not specifically allege fraud, 
the facts upon which fraud may be predi- 
cated are sufficiently stated or may be rea- 
sonably inferred. This is sufficient... . In 
the case at bar it appears that the polic 
was not prepared in the office of Roberts & 
Lillard, but was prepared in the office of 
the special agent of the Insurance Company 
at Kansas City and forwarded to Roberts & 
Lillard, who endorsed it as insuring agent 
and delivered it to the Drilling Company. 
From the testimony of Roberts it appears 
that he did not carefully examine the policy 
before he delivered it to the Drilling Com- 
pany and that he delivered it under the 
mistaken belief that it contained a provision 
which protected the extra tools and equip- 
ment of the Drilling Company. Such mis- 
take on his part would relieve him of any 
imputation of actual fraud, but its effect was 
the perpetration of a constructive fraud on 
the Drilling Company. We hold that in such 
case the rule against parol evidence does not 
apply.” 

“Under its second contention the Insurance 
Company asserts that before the Drilling 
Company can recover, it must have the 
policy reformed; that there is no allegation 
of fraud or mistake upon which to base 
reformation; that the contract of insurance 
delivered to the Drilling Company was the 
contract agreed upon. between the Drilling 
Company and the Insurance Company, and 
that therefore the Drilling Company would 
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not be entitled to reformation in proper ac- 
tion. We have already held that the petition 
stated sufficient facts to allege constructive 
fraud. The petition sufficiently shows that 
the policy attached thereto did not contain 
the real contract between the parties; that 
the drilling company was induced to accept 
said contract by the unintentional misrepre- 
sentations of the agent Roberts, and that it 
was entitled to judgment on the real con- 
tract. This was sufficient to entitle it to 
reformation. . . . The court submitted the 
case to the jury under instructions to find 
for the Drilling Company in the event it 
found that the policy which it was agreed 
should be issued to it covered the property 
destroyed by the fire. By its verdict, the 
jury so found. The court, in rendering judg- 
ment upon that verdict, necessarily treated 
the contract as reformed, and, under the 
cases above cited, it could properly do so.” 
Judgment for the plaintiff was affirmed.— 
Pacific National Fire Insurance Company, 
plaintiff in’ error v. Smith Brothers Drilling 
Company. Oklahoma Supreme Court. Oc- 
tober 23, 1945. 5 CCH Fire ANp CASUALTY 
Cases 637. 


UNOCCUPANCY PERMIT FOR 
VACANT THEATRE 


(IOWA) 
® Reformation of policy sought 
Plaintiff was the owner of an allegedly un- 


occupied moving picture theatre which on 
January 4, 1944 was destroyed by fire. 
Plaintiff brought suit against the defendant 
insurance company upon a fire insurance 
policy insuring the furniture and fixtures 
for one year against loss by fire. The peti- 
tion set forth a copy of the policy dated 
March 23, 1943. The policy contained a 
clause to the effect that, unless otherwise 
provided by agreement, the policy would be 
void if the building became unoccupied and 
remained so for ten consecutive days. One 
of the three riders attached to the policy 
was entitled “Vacancy or Unoccupancy 
Permit No. 1.” It purported to grant per- 
mission for the premises to remain unoccu- 
pied for 6 months or until September 23, 
1943. The petition alleged that the limita- 
tion of 6 months’ unoccupancy in the policy 
was a mutual mistake and that the real in- 
tention of the parties was to grant the 
insured permission for the premises to re- 
main unoccupied for one year. The prayer 
was for reformation of the policy extending 
the unoccupancy permit to March 23, 1944, 
the date of the expiration of the policy, and 
for judgment on the policy as reformed. 
Defendant’s answer denied that the policy 
was in force at the time of the fire by reason 
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of the unoccupancy clause and denied that 
there was any mistake in not granting an 
unoccupancy permit for one year. The trial 
court rendered a decree in plaintiff’s favor, 
granting reformation that extended the un- 
occupancy permit to March 23, 1944 and 
granting judgment to plaintiff for the 
amount of the policy. The judgment was 
affirmed on appeal, the court holding that 
the evidence was sufficiently clear, satis- 
factory and convincing to warrant the con- 
clusion that a mutual mistake occurred. 


The equitable rule with respect to the refor- 
mation of an insurance policy on the ground 
of mistake is the same rule that governs 
the reformation of any other contract. 
There must be the proof of the mistake and 
of its mutuality. The mistake in the con- 
tract must be shared by both parties to the 
contract before equity can grant a decree 
reforming the contract to the true meaning 
and intent of the parties. In so far as the 
insured was concerned, it was clear that a 
mistake in the terms of the contract oc- 
curred. Clearly, he thought and believed 
that the contract of insurance which he had 
negotiated with defendant’s agent, Ellis 
Wood, covered him against loss by fire of 
the personal property described in the insur- 
ance contract, for one year, in the theatre in 
its unoccupied condition at the time he 
entered into the negotiations for the policy. 
What did the insurer intend and believe? 
The insurer is a corporation. It acts only 
through agents. The policy contract was 
negotiated by Wood, the agent with dele- 
gated authority to negotiate in behalf of 
defendant. He testified that he knew all 
the facts with references to the theatre 
building being unoccupied. He filled out the 
application for the policy. He, in effect, told 
plaintiff that he would secure for him a 
policy upon the personal property in the 
unoccupied theatre for one year. He in- 
formed the company of the fact that the 
theatre was unoccupied. After such infor- 
mation, he received a policy and a letter 
which in general terms informed him that 
the policy covered “contents of idle theatre” 
and calling his attention to an attached 
“unoccupancy permit,” without in any man- 
ner calling his attention to the fact that the 
unoccupancy permit was for only 6 months. 
Under such a record, the court answered 
the question of what the company thought 
and believed by reference to the testimony 
of defendant company’s agent Wood where 
he stated, “I don’t know it (unoccupancy 
permit) wasn’t on there for the entire year.” 
Thus the mutuality of the mistake was com- 
plete.—Lankhorst v. Union Fire Insurance 
Company, Appellant. Iowa Supreme Court. 
Filed October 16, 1945. 5 CCH Fire ANpD 
Casuaty CAsEs 629. 
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ARMY OFFICER A “FARE-PAYING 
PASSENGER” ON PLANE 


(LOUISIANA) 


e Crash of none. ane 
Limitation of liability 
Military, naval and air service clause 


On the first day of October in 1942, Dr. 
Pascasio Quinones, a member of the Medical 
Corps of the United States Army, was 
killed when the military plane in which he 
was riding crashed into a mountainside near 
the City of San Juan, Puerto Rico. Dr. 
Quinones, who had been stationed at Borin- 
quin Field, was making the trip to San 
Juan under military orders for the purpose 
of securing some serum and also, as he was 
authorized to do, for the purpose of attend- 
ing to some personal matters. At the time 
of his death, he held a life insurance policy 
for $20,000 in which hiS six minor children 
were named as beneficiaries. Mrs. Quinones, 
as tatrix and on behalf of her children, 
brought action to recover the amount of the 
policy from the life insurance company. 
The company denied liability for the_prin- 
cipal sum on two grounds: (1) under the 
aviation clause, its liability was limited to 
the amount of the reserve on the policy, and 
(2) because of its military, naval and air 
service clause, its liability was limited to 
one-fifth of the amount payable under the 
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policy. Under the provisions of the avia- 
tion clause, “should the death of the insured 
result from operating, or riding in, any kind 
of aircraft, except as a fare-paying pas- 
senger in a licensed passenger aircraft op- 
erated by a licensed pilot on a regular 
passenger route between definitely estab- 
lished airports, only the reserve under this 
Policy shall be payable and said reserve 
shall be in full settlement of all claims here- 
under.” Defendant company argued that 

Quinones was not riding as a fare- 
paying passenger on a licensed passenger 
plane, operated by a licensed pilot on a 
regular passenger route. The evidence dis- 
closed, however, that the insured was a 
passenger on a plane regularly operated by 
the United States Government between 
Borinquin Field and the City of San Juan. 
The insured was making the trip under 
military orders, and had the privilege of 
traveling by plane, government car, or train. 
All the plane passengers were given slips of 
paper signed by the operations officer in the 
name of the commanding officer of the field, 
giving them permission to ride on the plane. 
If Dr. Quinones had chosen to travel by 
train, the Army would have furnished him a 
railroad ticket. 


The appeal court agreed with the trial court 
that “there is nothing in the aviation clause 
of this policy which limits the coverage to 
CIVILIAN as distinguished from MILI- 
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TARY planes. The airports in this case 
were ‘definitely established airports.’ The 
routs was a ‘regular passenger route.’ The 
airplane was a ‘licensed passenger aircraft’ 
and it was operated by ‘a licensed pilot,’ in 
the sense that both were approved, author- 
ized and licensed by the Army. ... The only 
serious question is whether Dr. Quinones 
was a ‘fare-paying passenger.’ .. . A pas- 
senger whose fare is paid directly or in- 
directly by his employer is certainly ‘a 
fare-paying passenger.’ In the law of carriers, 
passengers who ride on passes are univer- 
sally placed in the same category as those 
who pay their fare. Under the rule 
that the aviation clause must be liberally 
construed in favor of the insured, Dr. 
Quinones was to all intents and purposes a 
fare-paying passenger.” As for the military, 
naval and air service clause, if an insured 
in military service did not secure a permit 
signed by an officer of the insurance com- 
pany and pay such extra premium as might 
be required, the insurer’s liability was 
limited if the insured died while enrolled in 
military, naval or air service in time of war. 
The court held, however, that since the de- 
fendant insurer accepted insured’s applica- 
tion and issued its policy to him with full 
knowledge of the fact that he was enrolled 
in military service in time of war, it granted 
him, in so doing, the permit required by 
the military clause. That defendant was 
aware of the insured’s status was evident in 
that his request for double indemnity was 
denied. Judgment for plaintiff was affirmed. 
—Quinones et al. v. Life and Casualty In- 
surance Company of Tennessee. Louisiana 
Supreme Court. November 5, 1945. 11 
CCH Lire Cases 169. 


DEATH FROM SUNSTROKE-NO 
VISIBLE WOUND OR CONTUSION _ 





(OKLAHOMA) 


e Accidental death 
Double indemnity 


Sunstroke is an accident effected solely 
through external, violent and accidental 
means, the Supreme Court of Oklahoma 
has held. A rider attached to the insured’s 
policy, however, limited recovery of double 
indemnity to death from such accidents as 
are evidenced by a visible contusion or 
wound on the exterior of the body. Here 
is an account of what happened when in- 
sured was sun-struck: He became pale and 
remarked that he felt a “hot spell or some- 
thing” coming over him; he went to bed at 
once, his clothes wet with perspiration; he 
complained of smothering to death and of 
pains in his arms; his face turned a pale 





yellow and his lips became blue and swollen; 
the pupils of his eyes were dilated, and his 
eyes were glassy; he vomited blood prac- 
tically all the time and hot fluid flowed from 
his nostrils; just before his death, his “skin 
had turned blue practically all over his 
body.” Do any of these symptoms consti- 
tute a visible wound or contusion upon the 
exterior of the body and thus justify re- 
covery of double indemnity? 


Yes, said the trial court, but the appeal 
court disagreed. “The words ‘wound’ and 
‘contusions’ have well defined, generally ac- 
cepted and understood meanings. The com- 
monly understood and accepted meaning of 
the word ‘wound’ is an injury to a person 
in which the skin or other membrane is 
broken, as by violence or surgery. .. . ‘Con- 
tusion’ in its ordinarily accepted meaning is 
synonymous with ‘bruise.’ It is difficult to 
think of pallor, perspiration, dilated pupils, 
or a bluish tint to the skin immediately pre- 
ceding death as either wounds or contu- 
sions. To so hold would, in our opinion, 
do violence to the ordinarily accepted mean- 
ing of these terms as they are understood 
by intelligent persons.” Accordingly, the 
appeal court reversed the judgment of the 
lower court and entered judgment for de- 
fendant insurance company. A dissenting 
judge commented: “The trial court chose to 
follow those authorities which under the 
same facts and contractual provisions held 
that death from sunstroke resulting in dis- 
coloration shown here to exist, was evi- 
dence of contusions on the exterior of the 
body. The trial court’s prophecy of what 
course the Supreme Court of Oklahoma 
would follow is as good as mine, and I 
cannot agree to a reversal of its judgment 
simply because the authorities on the other 
side of the question appeal to me as most 
logical and just. This is especially true 
when to adopt the opposite view is to read 
out of the coverage of the policy a cause of 
death which the Oklahoma courts have said 
was an accident effected solely through ex- 
ternal and violent means.”—The Paul Re- 
vere Life Insurance Company, appellant v. 
Stanfield, Exrx. United States Circuit 
Court of Appeals, Tenth Circuit. October 
30, 1945. 11 CCH Lire Cases 158. 


“DEATH WHILE VIOLATING LAW” 
EXCLUSION 


(GEORGIA) 


@ Failure to stop at unsafe crossing 
Misdemeanor as “violation of law 


The insured was killed in an accident when 
his car collided with a locomotive at a rail- 
road crossing which had been designated 
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as unsafe. In a suit on his policy of life 
insurance the insurer set up that there was 
no liability because the insured’s death oc- 
curred while he was “engaged in or in con- 
sequence of the violation” of state law, i. e., 
the insured’s failure to comply with the pro- 
visions of Section 95-1804 of the Code, re- 
quiring him to bring the automobile which he 
was driving to a full stop before. attempting 
to cross the unsafe crossing. This defense 
was set up in an answer to which the plain- 
tiff demurred. The ground of the demurrer 
was that by the terms of Section 95-1808, 
the “unsafe crossing” statute could not be 
read or discussed in the presence of the jury, 
and therefore could not properly be used as a 
defense in this case. The trial court sustained 
the plaintiff's demurrer, and struck the para- 
graphs of the answer based on the violation of 
law and the “unsafe crossing” statute. On 
appeal to the Court of Appeals this holding 
was reversed on the ground that Section 
95-1808 applied only to actions against rail- 
road companies for personal injuries or 
damage to property and was not applicable 
to an action upon a policy of insurance. 
The Georgia Supreme Court affirmed the 
holding of the Court of Appeals, and pointed 
out that Section 95-1808 of the Code was 
preceded by the phrase, “The true intent 
of this law being not to change the existing 
law in reference to civil cases for the re- 
covery of damages on account of personal 
injuries or property damage at or near any 
railroad crossing.” The gravamen of the 
present suit was the insurance contract, and 
not the fact that the insured’s death oc- 
curred at a railroad crossing. 


“That the death of the insured was occa- 
sioned at a railroad crossing is true, but the 
gist of the action is on a contract providing 
for a fixed sum upon the death of the in- 
sured. The gist of the action is the con- 
tract, payment of premiums, and the death 
of the insured. That he died at a railroad 
crossing is not the gravamen of the action, 
although such may incidentally have been 
the case, and consequently, it is not ‘A case 
arising from injury sustained or suffered at 
or near a railroad crossing’, especially so 
when the act itself interprets its own ‘true 
intent’ to be ‘Not to change the existing law 
in reference to civil cases for the recovery 
of damages’, on account of injury at rail- 
road crossing.” Judgment of the Court of 
Appeals was affirmed.—Freeman et al. v. 
Woodmen of the World Life Insurance 
Society. Georgia Supreme Court. Novem- 
ber 14, 1945. 11 CCH Lire Cases 196. 


John R. L. Smith, Macon, Ga., for plaintiffs. 


E, D. Rivers, Valdosta, Ga., W. E, Watkins, 
Benjamin B. Garland, Jackson, Ga., for de- 
fendant. 
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DEMENTIA PRAECOX VICTIM 
DRAFTED AND INSURED BY U. S. 


(ILLINOIS) 


e War risk insurance 
Total and permanent disability 


“Insured is an unfortunate physical wreck 
who has long suffered from dementia prae- 
cox and from what was later described as 
as manic depressive psychosis. The nature 
and extent of his disability has either varied 
greatly or he has been the victim of em- 
barrassingly conflicting and wholly irre- 
concilable findings and pronouncements by 
the United States Veteran Administration 
Board’s Medical Examiners.” With these 
forceful introductory remarks, the appeal 
court began its review of the facts. At the 
time of World War I, Peterson registered 
for the draft and was inducted into military 
service on May 29, 1918. He had stated in 
writing to the draft board that he had been 
treated for nervous disorders in May, 1915, 
but the medical examiner found him physic- 
ally qualified for general military service. 
He appealed from the decision of the draft 
board, and was accordingly reexamined and 
found physically fit. He served as a private 
from May 29, 1918, to December 9, 1918, 
when he was discharged upon a surgeon’s 
certificate of “100% disabled.” The medical 
records stated that Peterson was unfit for 
service because of dementia praecox, shown 
by a history of abnormal action since 1915. 
“During one of his depressive spells he tried 
to buy some carbolic acid. Later he tried 
gas but said it did not taste right, so he 
tried a gun but could not get the bullets to 
fit so gave it up as a ‘joke’.” In 1915 he 
had been kept in a hospital for five weeks, 
the diagnosis being mental depression. In 
August, 1918, he was court martialed for 
being A. W. O. L. 


Shortly after June 1, 1918, Peterson was is- 
sued a war risk insurance contract for 
$10,000, upon which he paid premiums to 
March, 1919. The amount was then re- 
duced to $3,000 and Peterson paid the 
premiums on that amount until October, 
1924, when disability benefits were paid to 
his conservator, running from July, 1924, to 
April, 1926. At that time, the U. S. Veterans 
Bureau found that the insured had not be- 
come and was not permanently and totally 
disabled, and thereafter premiums were 
paid on the principal amount of $2810. In 
May, 1927, the life and disability insurance 
policy was converted\into a five-year con- 
vertible term U. S. Government life insur- 
ance policy in the sum of $2810, and premiums 
were paid until December 6, 1928, when the 
conservator was awarded monthly benefits, 
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which were paid until March 5, 1948. On 
that date, the Veterans Bureau again found 
that the insured was not in fact permanently 
and totally disabled, and thereafter premiums 
were paid on $1604, the amount of insurance 
still in effect. In June, 1931, a claim for 
insurance benefits based on alleged perma- 
nent and total disability from June 30, 1918, 
was filed and rejected by the Veterans 
Board. In this action, instituted in 1944, 
the trial court rendered a judgment for the 
defendant U. S. Government, based on the 
jury’s finding that the veteran was perma- 
nently and totally disabled before he entered 
military service. The appeal court found 
that the evidence failed to show that when 
the policy was issued, insured was perma- 
nently and totally disabled. It found that 
the policy which was originally issued was 
not validly changed from a life and dis- 
ability policy to a five-year convertible term 
life policy because in 1927, when the new 
policy became effective, the insured was 
totally and permanently disabled. Further- 
more, it pointed out, the statute which 
makes the policy incontestable overrides 
and defeats defendant’s effort to limit such 
incontestability. For these reasons, the 
court was of the opinion that the insured 
should recover benefits for total and perma- 
nent disability from June 30, 1918. Judg- 
ment for defendant was thus reversed with 
directions to enter a judgment in accord- 
ance with the views of the appeal court.— 
Continental Illinois National Bank and 
Trust Company of Chicago, Conservator, 
plaintiff, appellant v. The United States of 
America. United States Circuit Court of 
Appeals, Seventh Circuit. October 30, 1945. 
11 CCH Lire Cases 149. 


Stephen A. Cross, 10 S. LaSalle St., Chicago, 
Ill., for appellant. 


J. Albert Woll, U. S. Atty., Chicago, Ill., Wilbur 
C. Pickett, Dept. of Justice, Washington, D. C., 
for appellee. 


FRAUD OF AGENT AND 
INSURED RE APPLICATION 


(SOUTH DAKOTA) 
@ False answers in application 


“My birthplace is Mo. instead of Miss.” 
Just above his signature, Williams inserted 
this correction on a post card he sent to the 
insurance company. The form card, sent to 
him by the company, stated that he had read 
his application for insurance, found the 
answers and statements to be correct, and 
therefore accepted the policy. It would ap- 
pear that Williams had actually read the 
application since he went to the trouble of 
correcting the error as to his birthplace. 
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Yet the application contained several false 
statements. It had been taken by Florabelle 
Lewis, the agent who had previously taken 
Mr. Williams’ application for insurance in 
another company, which application was re- 
jected. Shortly after the rejection, the agent 
told Williams that she was writing for a 
non-medical company, and Williams signed 
an application wherein it was denied that 
insured had consulted or been treated by a 
physician for illnesses not included in the 
form questions, that insured had been ex- 
amined by a life insurance company without 
issuance of a policy like the one being ap- 
plied for, and that insured had consulted 
a physician or been confined in a hospital 
within the preceding five years. In fact, 
Williams had consulted a doctor about his 
health, had been examined and refused a 
life insurance policy with another company, 
and had been confined in a hospital within 
the previous five years. All these facts were 
known to the agent. 


The beneficiary on insured’s policy is the 
plaintiff in this case. The trial court ren- 
dered a judgment for plaintiff, whereupon 
the defendant insurance company appealed. 
The appeal court found “that in falsifying 
the answers in the application, the agent was 
acting against the interest of the company, 
that Mr. Williams was advised of this fact 
when he read the copy of the application 
attached to the policy, and because of his 
failure to notify the company and by retain- 
ing the policy, he must be deemed a partici- 
pant in the fraud of the agent. The facts, in 
our opinion, show affirmatively the lack of 
good faith on the part of the insured.” The 
judgment for plaintiff was reversed.—Wil- 
liams v. Black Hills Benefit Life Association, 
defendant, appellant. South Dakota Supreme 
Court. Filed September 12, 1945. 11 CCH 
Lire Cases 194, 

Whiting & Wilson, Rapid City, S. D., for de- 
fendant, appellant. 


Thomas G. Wall, Sturgis, S. D., for plaintiff, 
respondent. 


INCONTESTABILITY CLAUSE 
AND MISSTATEMENT OF ACE 


(GEORGIA) 


@ Misstatement of insured’s age 
Adjustment of misstatement 


In a suit by Jennie Shalloway upon a policy 
of life insurance taken out by her husband, 
David Shalloway, a verdict was directed in 
her favor for $7,500 (less a loan against the 
policy) because of a clause in the policy 
that it should be incontestable after two 
years, and the insurer, Metropolitan Life 
Insurance Company, appealed. The com- 
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pany contended that the insured was over 
sixty years old at his death and that only 
$5,000 was payable, and that this was sub- 
ject to be reduced to $4,680 because of a 
misstatement of his age by the insured in 
his application for the policy. The policy 
provided that upon the death of the insured 
defednant would pay the beneficiary $5,000 
or $7,500 in the event the insured died 
before the age of sixty years, and plaintiff 
relied upon the date of the insured’s birth 
as stated in the application to establish the 
fact that he died before reaching the age 
of sixty. Defendant contended that the 
insured was over the age of sixty when he 
died, as shown by certain statements in his 
petition for naturalization. There was no 
evidence of Shalloway’s age at his death 
save his own statements and the repute of 
his family, and his failure to deny the age 
stated by him in the naturalization proceed- 
ings when it was brought to his attention 
by the company’s letter. By provisions of 
the policy the insured was to receive the 
$5,000 if living on June 9, 1967, and the 
right to change the beneficiary was retained, 
and if the beneficiary should die before the 
insured, the interest of such beneficiary was 
to vest in the insured. So Mrs. Shalloway 
had no vested right in this insurance until 
her husband’s death. His statements and 
admissions, verbal or by conduct, were evi- 
dence against her to the extent they would 
have been evidence against him if he were 
suing. There was plainly an issue for the 
jury as to what his true age was, if that 
was a matter which was open to inquiry. 
The view of the trial judge was that the 
incontestable clause of the policy prevented 
such inquiry, because it expressly referred 
not only to the policy, but also to the appli- 
cation, and put both beyond any contest. 
Such opinion, concluded the court on ap- 
peal, overlooked authorities and consider- 
ations which were controlling in this case. 
It is universally held that the incontestable 
clauses, after the lapse of time it names, 
prevents nullification of the insurance con- 
tract, for any cause not excepted in the 
clause. But here the Company’s effort was 
not to nullify the insurance contract, but 
recognizing its validity, to ascertain and 
live up to its terms. ,To do this is not 
to contest it, but to apply it properly. The 
argument then shifted to the point really 
held by the trial judge, that the application 
is a part of the contract, and is expressly 
referred to as such in the incontestable 
clause, and that its statements, like the 
promises of the policy, become incontest- 
able after two years, including the statement 
that Shalloway was born on September 24, 
1880, and was thirty-six years old when the 
insurance took effect. The court held that 
it need not consider this argument in refer- 
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ence to any statement except as to age, for 
age was specially dealt within the policy in 
the clause which immediately preceded the 
incontestable clause. The natural and fair 
meaning of this provision was that the 
matter of the insured’s age should be open 
to investigation during the life of the policy, 
and if a misstatement as to it was dis- 
covered it should not avoid the policy, but 
“any amount payable under it,” whether 
at or before the insured’s death, should 
be adjusted to the true age. There was 
no reason why this agreement, fair to both 
parties, and operative in favor of either, 
should be thought limited to two years. 
When a supposed misstatement was dis- 
covered in 1940 the Company understood 
the agreement to be operative and applied 
it, notifying the insured, who acquiesced 
and received the payments due him thus 
adjusted. This adjustment was not a contest 
of the policy forbidden by the incontestable 
clause after two years. And the same was 
true as to the amount, whatever it might 
be, which became payable at the insured’s 
death. The court could see no reason why 
the question of true age as affecting the 
right to $7,500 at death instead of $5,000, 
should be any more strictly foreclosed after 
two years than for purposes of age adjust- 
ment. The policy promised to pay $7,500 if 
the insured should die before attaining sixty 
years of age, not mentioning the age given 
in the application. It meant the insured’s 
true age. To contest about this true age 
was not to contest the policy. Judgment 
in favor of plaintiff was reversed and the 
cause remanded.—Metropolitan Life Insur- 
ance Company, Appellant v. Shalloway. 
United States Circuit Court of Appeals, 
Fifth Circuit. October 22, 1945. 11 CCE 
Lire Cases 125. 


Victor Lamar Smith, Atlanta, Ga., for appellant. 


Herbert Johnson, Clarence H. Calhoun, Atlanta. 
Ga., for appellee. 


RECONVERSION CLAUSE 
IN GROUP INSURANCE 


(OKLAHOMA) 


e@ Termination of employment 
Conversion privilege 
Atlas Life Insurance Company resisted 
payment under a group insurance certifi- 
cate on the ground that the employment of 
William C. Miles by Spartan Aircraft Com- 
pany had terminated on November 10, 1942. 
Miles died on December 6, 1942. Both the 
group insurance policy and the certificate 
issued thereunder to Miles contained a re- 
conversion clause providing that in case of 
termination of employment for any reason 
whatsoever, William C. Miles was entitled 
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to have issued to him by the company, 
without evidence of insurability, upon appli- 
cation made within thirty-one days aiter 
the termination of employment and upon 
the payment of the premium and subject 
to the restrictions, if any, applicable to the 
class of risks to which Miles belonged and 
to the form and amount of the policy at 
his then attained age, a policy of life insur- 
ance in any of the forms customarily issued 
by the company to the said class of risks, 
except term insurance, without total and 
permanent disability or other special bene- 
fits, in an amount equal to the amount of 
his protection under the group policy at the 
time of the termination of his employment. 
The policy was held to be in full force and 
effect on the date of the death of William 
C. Miles, the applicable rule being that a 
group insurance policy, which contains a 
provision terminating the insurance upon 
the termination of the employment of in- 
sured, and a further provision granting to 
the insured a thirty-one days grace period 
during which he may convert the policy 
into some other type of policy, remains in 
full force and effect as to such insured dur- 
ing the thirty-one days reconversion period. 
—Atlas Life Insurance Company, Plaintiff 
in Error v. Miles. Oklahoma Supreme 
Court. September 25, 1945. 11 CCH Lire 
CAsEs 103. 

Logan Stephenson, F. C, Swindell, Tulsa, Okla., 
for plaintiff in error. 

Bailey E. Bell, A. C. Elliott, Tulsa, Okla., for 
defendant in error. 


STRUCK OR NOT STRUCK BY AN 
AUTOMOBILE IN MOTION? 


(FLORIDA) 


@ Limited policy 
Auto-truck collision 


“Strike” and “struck” are as prominent in 
this case as in our daily news sheets, and 
all because plaintiff was insured under a 
limited policy which provided recovery for 
“bodily injuries effected solely through ex- 
ternal, violent, and accidental means 

in consequence of being struck by an auto- 
mobile which is in motion under its usual 
motive power.” At the time of his accident, 
plaintiff was standing on the catwalk at the 
back of a delivery truck parked on the high- 





way, twenty miles west of Miami. He had 
been assisting with the delivery of “certain 
bottled beverages” when he noticed an auto- 
mobile approaching too rapidly for his com- 
fort. The motorist seemed blind to the 


bulky truck looming before him. Plaintiff 
hurried to the rear of the catwalk and tried 
to attract the attention of the driver—but 
to no avail. The automobile struck the rear 
end of the truck, knocking plaintiff to the 
ground. He was totally disabled for twenty- 
six weeks and partially disabled for four ad- 
ditional weeks. The trial court rendered 
judgment in his favor, and the circuit court 
affirmed the judgment. 


The state supreme court came to different 
conclusions about whether or not plaintiff 
was “struck” and thus entitled to recovery 
under his policy. Said the court: “We think 
that the word ‘struck’ as used in this pol- 
icy should be given its ordinary and com- 
monly accepted meaning, construed in 
connection with its context. . . . Our 
opinion is that the words ‘being struck by 
an automobile which is in motion,’ as used 
in this policy, implied an actual striking, in 
actual physical contact or collision between 
the moving automobile and the person of 
the insured. While the language of the 
policy is not ambiguous, and it is plain 
that the plaintiff in the court below was not 
‘struck’ by the automobile, it must be ad- 
mitted that in an action for damages against 
the owner of the car, the striking of the 
truck on which the plaintiff was standing 
by the moving automobile could properly be 
held to constitute the efficient and proximate 
cause of his injuries. But the terms of the 
policy say nothing about proximate cause. 
In plain and simple language the cause of 
injury insured against was being struck by 
an automobile in motion under its usual 
motive power, and the fact is that the 
insured was not struck by the automobile. 
It never touched him.” Accordingly, the 
judgment of the lower court for the insured 
was quashed and the cause remanded with 
directions to enter a judgment of reversal.— 
The Metropolitan Casualty Insurance Com- 
pany of New York, petitioner v. Curry. 
Florida Supreme Court. En Banc. Filed 
October 26, 1945. 11 CCH Lire Cases 183. 


McKay, Dixon & DeJarnette, Sam R. Mathews, 


. for petitioner. 


Hendricks & Hendricks, for respondent. 


“IL J a 


Said He, Buckling on His Parachute 


“Air transportation has had an excellent safety record and the safety question in 
flying is a dead issue. Only those who don’t know what they are talking about 
are worried about safety i in the air. It is a question that does not worry those who 
have travelled by air.”—C. R. Smith, Chairman of the Board of American Air Lines. 
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BOY BURIED UNDER SLAG SLIDE 


(PENNSYLVANIA) 


© Municipality’s liability 
Permissive playground 


Heth’s Run Hollow was a playground only 
for those adventuresome youths who dared 
climb down its rough, steep banks covered 
with bushes and small trees. The city, 
which owned the open hollow, had con- 
structed a storm sewer through it to permit 
the filling of the ravine, and then had 
dumped tons of slag onto the sides of the 
hollow so that it would slide down to the 
bottom, where it was to be spread over 
the floor of the hollow as a blanket over 
the sewer. On January 20, 1943, when the 
filling and spreading work was still unfin- 
ished, William Anthony Gourley, aged thir- 
teen, and seven other boys, all from thirteen 
to fifteen years old, went into the hollow 
to play. Although the city had constructed 
a roadway down one side, the boys did not 
use it; they crossed through a gasoline sta- 
tion, jumped over a three-foot fence at the 
rear of the property, and descended the 
steep and dangerous sides of the ravine to 
the floor of the hollow. In the midst of 
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their games, one of the boys saw a slag pile 
moving and shouted to the others. All the 
boys started to run and all escaped except 
William. He fell forward and was buried be- 
neath the slag. At the time of the acci- 
dent there were no city employees present 
since they had quit work earlier that day. 


William’s parents sued the city, maintain- 
ing that the hollow was a permissive play- 
ground, that it had been used by numerous 
boys as a playground for such a length of 
time as to amount to an invitation by the 
city to use it for such purpose, and that 
the city did not protect the boys by ordi- 
nary care. The lower court rendered judg- 
ments for plaintiffs, and the city appealed. 
The state supreme court held that plaintiffs 
had not proved the hollow was a permissive 
playground. “The most they showed was 
that the use of this place was by a small 
group of boys and such use was occasional 
and intermittent and not such ‘as to cause 
the place to be generally known in the im- 
mediate vicinity as a recreation center.’” 
Judgments for plaintiffs were reversed and 
entered for defendant.—Gourley et al. v. 
City of Pittsburgh, appellant; Gourley, 
Admr. v. Same. Pennsylvania Supreme 
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Court, Western District. March Term. 
Filed October 30, 1945. 12 CCH NEGLIGENCE 
CasEs 800. 


Anne X. Alpern, City Solicitor, H. Stewart 
Dunn, 313 City-County Bidg., Pittsburgh, Pa., 
for appellant. 

A. M. Oliver, 434 Diamond St., W. J. Connelly, 
802 Frick Bldg., Pittsburgh, Pa., for appellees. 


COLLAPSE OF THEATRE SEAT 


(KENTUCKY) 


@ Patron injured 
Excessiveness of verdict 
Poorly framed instructions 


“Litigation neurosis” was a doctor's diag- 
nosis of plaintiff’s condition. According to 
plaintiff, however, since the day when the 
seat she was occupying in defendant’s the- 
atre collapsed and she fell to the floor, she 
has been under the constant care of a physi- 
cians; she is highly nervous; she has lost 
weight; her hair has turned gray; and she 
is unable to do her housework or to en- 
gage in social activities requiring any exer- 
tion, “such as dancing, hiking, and fishing.” 
None of the examinations made by three 
physicians disclosed any objective symp- 
toms, nor did any of the X-rays taken dis- 
close the alleged iniury to her spine. Two 
of the doctors testified definitely that the 
injury was not permanent. The amount of 
the verdict awarded to plaintiff by the trial 
court could be supported, in the opinion of 
the appeal court, only if the injuries were 
permanent. An indication that the verdict 
did not reflect the deliberate conclusion of 
the trial jury based upon a fair considera- 
tion of the evidence was the award to plain- 
tiff of an additional $3,000 for doctor bills, 
medical expenses, and incidental expenses, 
although the instruction limited recovery 
for medical expenses to $99.42. On plain- 
tiff’s motion, the trial court granted a re- 
mittitur of this amount. 


Although one of the physicians testified that 
the plaintiff would be sick “some little 
time,” the appeal court was of the opinion 
that “the (trial) court erred in instructing 
on permanent injuries since we have many 
times written that the testimony of expert 
or professional witnesses that there is a 
possibility or probability of permanency of 
the injuries is not the positive and satisfac- 
tory type of evidence required to take the 
case to the jury on that question.” Fur- 
thermore, the appeal court found that the 
instructions were poorly framed, setting out 
“at length and minutely each separate in- 
jury alleged to have been sustained, which 
in effect gave undue prominence to plain- 
tiff’s evidence.” For these reasons the ap- 
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peal court reversed the judgment for plaintiff. 
—H. & S. Theatres Company, appellant v. 


Hampton. Kentucky Court of Appeals. 
October 26, 1945. 12 CCH NEGLIGENCE 
CAsEs 789, 


James E, Quill, Covington, Ky., for appellant. 
R. Howard Smith, Newport, Ky., for appellee. 


CONTRACTOR'S LIABILITY 
FOR CARPENTER’S INJURY 


(CALIFORNIA) 


©@ Negligently erected post 
Contributory negligence 


The carpenter in this case was employed by 
a construction company which had a sub- 
contract with a general contractor to con- 
struct and install certain trusses to support 
the roof of a warehouse. When the acci- 
dent occurred, the carpenter was fitting 
trusses onto the top of the posts erected 
by the contractor. Placing his ladder against 
the southwest corner of one of the posts at 
an angle of forty-five degrees, he started 
to climb. When he was a few feet from 
the top, he felt the post give way and he 
was forced to jump, sustaining the injuries 
for which he sued. Plaintiff in intervention 
was the construction company’s compensa- 
tion carrier. The contention was that de- 
fendant contractor had negligently erected 
and braced the post, which negligence prox- 
imately caused the carpenter’s injuries. De- 
fendant denied that he was negligent and 
pleaded contributory negligence on the part 
of plaintiff. The trial jury rendered a ver- 
dict for defendant, and plaintiff carpenter 
and plaintiff in intervention appealed. 


The evidence as to the contractor’s negli- 
gence was conflicting. One of plaintiff's 
witnesses testified that the stake bracing 
the post was driven into the ground only 
seven inches, and plaintiff produced evidence 
that it should have been driven in at least 
fifteen inches. Several of defendant’s wit- 
nesses testified that the stake had been 
driven in twelve to fourteen inches. “Un- 
der the circumstances,” said the appeal 
court, “it was clearly for the jury to deter- 
mine whether the post fell because of de- 
fective bracing, or because it was hit by the 
truss, or as a result of a combination of 
the two. Its implied finding that the brac- 
ing was not defective is amply supported by 
competent and substantial evidence.” The 
court held also that “the record ... abun- 
dantly support’s the jury’s implied finding 
that plaintiff was guilty of contributory neg- 
ligence in placing the ladder as he did.... 
There was competent substantial evidence 
that placing the ladder on the southwest 
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corner was obviously unsafe and dangerous, 
and that it was practical to have placed it 
elsewhere.” The court summed up its opin- 
ion as follows: 


“An appellate court has no power to disturb. 


a judgment when the conclusion reached by 
the jury is supported by substantial evi- 
dence, contradicted or uncontradicted, or 
by reasonable inferences from that evidence. 
. This rule applies with equal force to 
verdicts in favor of a defendant as well as 
to those in favor of a plaintiff.” The judg- 
ment for defendant was affirmed.—Rivera, 
appellant v. Goodenough, respondent, In- 
dustrial Indemnity Exchange, intervenor, 
appellant. California District Court of Ap- 
peal, First District, Division One. October 
22, 1945. 12 CCH NEGLIGENCE Cases 824. 


L. F. Hobbs, for appellant. 
Robert G. Partridge, Remington Low, for inter- 
vener, appellant. 


J. Hampton Hoge, George Olshausen, for re- 
spondent. 


EXPLOSION OF PERCUSSION 
CAP LEFT IN CELLAR 


(NEW YORK) 


@ Infant injured 
Tenement owner’s liability 
Contractor’s liability 


The infant plaintiff was injured by the ex- 
plosion of a percussion cap which he found 
in the cellar of the tenement house where 
he lived with his parents. Plaintiffs claimed 
that the cap had been brought onto the 
premises by defendant tenement house or 
its agents in connection with some excava- 
tion work carried on more than a year be- 
fore the accident. They maintained that 
defendant knew the work would require 
the blasting of rock, that the percussion cap 
was intended to be used for the blasting, 
and that defendant negligently permitted 
the cap to remain on the premises after the 
work was completed. The only evidence 
produced by plaintiffs that any such blast- 
ing had taken place was an alleged admis- 
sion by defendant’s officer to that effect. 
Plaintiffs did not live in the tenement house 
at the time the excavation work was done. 
A police officer testified on behalf of plain- 
tiffs that after the accident he found an- 
other unexploded percussion cap in the 
cellar. Defendant’s officer denied any ad- 
mission by him concerning the blasting 
work, and defendant called numerous wit- 
nesses to show that there had been no 
blasting. 


The trial court rendered a judgment for 
plaintiffs, but the appeal court found the 
overwhelming weight of the evidence with 
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defendant. As to plaintiffs’ charge that de- 
fendant was negligent in permitting the cap 
to remain on the premises, the appeal court 
said: “The excavation work was performed 
by an independent contractor. . . . The 
employer of a contractor is not liable for 
the negligence of the latter’s servants in- 
volving a risk not inherent in the nature of 
the work. For mere collateral acts of neg- 
ligence only the contractor is liable... . 
If unexploded percussion caps were left be- 
hind and mixed with debris of the work, 
this would merely be a casual act of per- 
formance involving a detail of work for 
which the contractor’s employer did not 
assume liability as an inherent and foresee- 
able danger. .. . Under the circumstances 
the defendant would not be liable as one 
creating the danger.” As to plaintiffs’ charge 
that defendant’s negligence was established 
because it permitted the caps to remain on 
the premises for a long time after the com- 
pletion of the work, the court said: “This 
is in effect a charge of negligence resting 
upon an alleged breach of defendant’s duty 
to keep the premises in a reasonably safe 
condition. Before liability could attach on 
such theory, notice to defendant of a dan- 
gerous condition (the presence of the caps 
in the cellar) would have to be established. 
But the trial court refused to submit the 
issue of notice to the jury, despite the de- 
fendant’s request for such submission. The 
trial court considered notice immaterial be- 
cause it determined, erroneously we believe, 
that the defendant would be liable for the 
acts of the contractor’s servants in leaving 
the caps among the debris as a foreseeable 
risk inherent in the work contracted for. 
Accordingly, we find that on the present 
record plaintiffs were not entitled to recover 
on either of the theories which they ad- 


vanced, and we are required to reverse the. 


judgment and order a_ new  trial.”— 
Fragiacomo, etc., et al. v. 404-6 East 88th 
Street Realty Corp., appellant. New York 
Supreme Court, Appellate Division, First 
Department. November 2, 1945. 12 CCH 
NEGLIGENCE CAsEs 799. 


William B. Shelton, William J. McArthur, for 
appellant. 


Julian Bernstein, for respondents. 


FALL INTO OPEN DELIVERY WELL 


(PENNSYLVANIA) 


© Pedestrian injured 
Contributory negligence 


Mr. Cox entered the rear door of Sparano’s 
restaurant. He purchased tobacco and pro- 
ceeded to leave through the swinging front 
doors opening onto Liberty Street. Intend- 
ing to turn south on Liberty Street, he 
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stepped down from the door, turned left, 
and found himself confronted with a truck 
parked across the sidewalk two feet south 
of the doors. The truck was delivering 
beer to Sparano’s restaurant. There was a 
space about two feet wide between the 
truck and an open delivery well in the 
sidewalk, through which space Mr. Cox 
might have walked with safety. To avoid 
the truck, Mr. Cox took a step to his left 
and fell into the delivery well. 


Mr. Scarazzo, the owner of the truck whom 
Mr. Cox sued for the injuries he suffered, 
contended that Mr. Cox was guilty of negli- 
gence as a matter of law when he stepped 
into the hole in the sidewalk. The trial 
jury, however, rendered a verdict in plain- 
tiff’s favor, and defendant appealed from 
the refusal of the court to grant his motion 
for judgment non obstante veredicto and for 
a new trial. Said the appeal court: “Con- 
tributory negligence will be judicially de- 
clared only where it is so clear that there 
is no room for fair and reasonable persons 
to disagree as to its existence. ... View- 
ing the evidence most favorable to appellee 
and giving him the benefit of all inferences 
which might properly be deduced therefrom, 
it cannot be said that he was guilty of 
contributory negligence as a matter of law. 
He came out of Sparano’s restaurant, in- 
tending to walk south on Liberty Street. 
The open delivery well could not be seen 


until after he had passed the extended 
swinging door. . . . He had no reason to 
anticipate the presence of the truck....A 


jury might properly find that had appellee 
seen the open well while in the act of 
taking a step at the moment he was unex- 
pectedly confronted with the truck, he could 
not have checked the forward momentum 
of his body in time to prevent the accident. 
When unexpected events happen with such 
rapidity, as they did here, it is within the 
province of a jury to determine whether, 
under all the circumstances, plaintiff’s act 
was rash and negligent or in disregard of 
danger and the result of inattention, or 
an instinctive reaction to the unexpected, 
resulting in injury due solely to the negli- 
gence of appellant. The granting of a new 
trial will be reversed on appeal only where 
the record clearly shows that the plaintiff 
is not entitled to recover as a matter of 
law or where there is a manifest abusive 
use of discretion. There has been no abuse 
of discretion here.” The judgment for 
plaintiff was affirmed.—Cox v. Scarazzo, ap- 
pellant. Pennsylvania Supreme Court, 
Western District. March Term, 1945. Filed 
October 30, 1945. 12 CCH NEGLIGENCE 
Cases 810. 


Dickie, Robinson & McCamey, 2415 Grant Bldg., 
Pittsburgh, Pa., Cobau & Berry, William D. 
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Cobau, Johnson Bidg., New Castle, Pa., for ap 
pellant. 

Chambers, Chambers & O'Neill, James A. 
Chambers, New Castle, Pa., for appellee. 


FORTY-FOOT FALL 
FROM FERRIS WHEEL 


(INDIANA) 


© Negligence of Ferris wheel operators 
Defective om bar 
Amount of damages 


Those frequenters of amusement parks or 
fairgrounds who suffer decidedly unsteady 
stomachs when descending from the crest 
of a Ferris wheel will find no cure for their 
indisposition in this case—unless_ they 
should embrace a policy of total abstinence. 
The nineteen-year-old plaintiff was in per- 
fect health until her disastrous ride. She 
blamed her accident on the negligence of 
the operators of the Ferris wheel in adjust- 
ing the safety-guard bar across the seat and 
in permitting the safety lock and catch on 
the guard to fall into such a state of dis- 
repair that the safety guard was able to 
break loose when the plaintiff’s seat was 
descending from the top of the wheel, 
“thereby throwing and precipitating plain- 
tiff a great distance to the ground below.” 
The forty-foot fall cost plaintiff a double 
comminuted compound fracture of the right 
femur; dislocation of the right ankle; a 
deep cut under the chin; and severe shock 
and bruises. Her hearing has been impaired, 
and she suffers pain in the right side of the 
abdomen. She has undergone two opera- 
tions. In view of her serious injuries, the 
trial court awarded her a judgment of $7500. 
Defendants appealed, maintaining that the 
verdict was not sustained by sufficient evi- 
dence and was contrary to law; that the 
judgment was excessive; and that as to cer- 
tain appellants, there was no evidence to 
establish that they had any connection with 
the ownership, operation, or management of 
the Ferris wheel. 


As to the first contention, the appeal court 
said: “In determining whether or not the 
evidence is sufficient to sustain the verdict, 
we have the right and it is the duty of the 
court to consider the answers of the jury 
to special interrogatories in connection with 
the evidence for the purpose of deciding 
whether the verdict is sustained by the 
evidence. ... In answer to three interroga- 
tories propounded to the jury, they speci- 
fically found: (1) the lock and catch on the 
safety bar of the said Ferris wheel in which 
plaintiff was seated was defective; (2) that 
the safety bar was not securely fastened 
when plaintiff was seated in the seat before 
the beginning of the ride; and (3) that the 
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safety bar gave way and precipitated plain- 
tiff to the ground. These facts, specifically 
found by the jury, fully support the charge 
of negligence set forth.” In view of the 
evidence as to plaintiff’s physical injuries 
and suffering, the court could not find “that 
the amount of the judgment is so grossly 
excessive as at first blush to induce the be- 
lief that the jury was actuated by prejudice, 
partiality, or corruption in assessing the 
damages.” As to the identity of the owners, 
the court found ample evidence to estab- 
lish the connection of defendant Johnnie 
Jones Exposition Co., Inc., and defendant 
Phillips with the operation and management 
of the Ferris wheel. It found no evidence, 
however, that the other defendants were in 
any manner connected with the ownership, 
management or operation of the amusement 
device. Accordingly, the judgment was re- 
versed as to those defendants with instruc- 
tions to sustain their motion for a new trial. 
As to the other two defendants, the judg- 
ment was affirmed.—Johnnie J. Jones Ex- 
position, Inc., et al. v. Terry, etc. Indiana 
Appellate Court. October 24, 1945. 12 
CCH NEGLIGENCE Cases 785. 


Arthur F, Mayfield, Indianapolis, Ind., for ap- 
pellants. 


Henry J. Richardson, Jr., Charles A. Chandler, 
Indianapolis, Ind., Staff & Staff, Franklin, Ind., 
for appellee. 


HOW SPECIFIC MUST A 
MALPRACTICE COMPLAINT BE? 


(CALIFORNIA) 


@ Dentists’ negligence 
Sufficiency of pleadings 





Excepting family and friends, it’s safe to 
say nobody loves a dentist. And even 
family and friends must have uneasy 
moments. What happens to the average 
patient, however, is almost pleasurable 
when compared to what this plaintiff suf- 
fered. Having arranged with Dr. Beau- 
champ to have her teeth examined and 
cared for, plaintiff dutifully made the trip 
to the dentist’s office. The dentist gave her 
a pink pill and then left the room. “Plain- 
tiff became ill and fainted and fell from 
the chair in which she was seated onto the 
floor.” The dentist called in Herman Siegel, 
an osteopathic physician, to treat plaintiff 
and then had her taken to a hospital. The 
next morning she was taken to the operat- 
ing room, under the direction of Siegel and 
C. P. Richard, where eighteen of her teeth 
were extracted. After she was released 
from the hospital, she made several trips 
to Dr. Beauchamp’s office, but was told 
that the doctor was not there. She had im- 
pressions made for upper and lower partial 
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plates by denists Jones and Dudley and 
somewhat later was told that the impres- 
sions had been lost. Once again she went 
to Dr. Beauchamp’s office, but was informed 
that the dentist was away on vacation, 
whereupon she was “negligently, unskill- 
fully and wrongfully attended by... Harold 
E. Arnold.” Plaintiff took her tale of dental 
woe to court, charging that as the result of 
the “negligence, unskillfulness and wrongful 
acts” of defendants (dentists Beauchamp, 
Richards, Dudley, Arnold and Jones; physi- 
cian Siegel; and the Maywood Hospital and 
Clinic), “plaintiff was injured in health, 
weakened in body and suffered great pain, 
all to plaintiff's damage in the sum of 
$10,000.” 


Defendants moved for judgment on the 
pleadings, and the trial court granted the 
motion. Plaintiff apnealed, contending that 
her original complaint stated a cause of ac- 
tion for malpractice. She cited Rannard v. 
Lockheed Aircraft Corp. to the effect that 
“under the authorities, it is sufficient to 
allege that an act was negligently done by 
defendant, and that it caused damage to 
plaintiff. . . . ‘In adopting what is known 
as the code system of pleading, courts in 
most of the states have excepted from the 
general rule, requiring a complaint to state 
the facts constituting the cause of action in 
ordinary and concise language, cases founded 
upon negligence; or rather, they have so far 
modified the rule as to permit the plain- 
tiff to state the negligence in general terms, 
without stating the facts constituting such 
negligence. . . .’ This elementary principle 
of negligence pleading has been followed in 
a variety of situations in this state.... The 
same rule permitting the pleading of negli- 
gence in general terms has been applied in 
malpractice cases. . The application of 
this rule to pleadings in malpractice cases 
is well stated in Abos v. Martin... as fol- 
lows: ‘It sufficiently appears from this com- 
plaint that what was done by this defendant 
was the administration of chiropractic treat- 
ments, which treatments, it was alleged, 
were negligently administered. Having al- 
leged what was done and that the same was 
negligently done, the complaint was suf- 
ficient in the absence of a demurrer. While 
the defendant might have insisted upon 
greater certainty and particularity, he 
waives such defects by failure to interpose 
a special demurrer. As against a general 
demurrer, which is what an objection to the 
introduction of any evidence amounts to, the 
complaint is sufficient.’” Since a motion for 
judgment on the pleadings is in the nature 
of a general demurrer, said the appeal court 
in this case of dental malpractice, the trial 
court must treat the allegations in the com- 
plaint as true. Under the principles stated 
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in the Rannard case, the court found plain- 
tiff’s complaint sufficient in its statement of 
a cause of action for malpractice and held 
that it was error for the trial court to have 
granted defendants’ motion for judgment on 
the pleadings. The judgment was accord- 
ingly reversed.—Smith, appellant v. Beau- 
champ et al. California District Court of 
Appeal, Second District, Division One. 
October 23, 1945. 12 CCH NEGLIGENCE 
Cases 821. 


Henry C. Rohr, for appellant. 
Sidney Snyder, for respondents. 


SAILORS STEAL CAR FROM 
PARKING LOT 


(WASHINGTON) 


@ Bailments 
Reasonable surveillance of lot 


Handing the parking-lot attendant a quar- 
ter, plaintiff took his claim check and got 
out of his car, leaving the keys inside. The 
attendant parked the car and, as was cus- 
tomary, left it without removing the keys 
so that it might be easily moved for the 
convenience of departing customers. The 
open-air parking lot was unfenced and un- 
der the surveillance of just the one attend- 
ant. About two hours after the car was 
parked, two sailors entered the lot while 
the attendant was parking another car. Al- 
though the attendant saw them, he had no 
idea that they intended to steal a car. He 
testified that “he thought that they had 
come onto the back of the lot to relieve 
themselves.” As soon as he had parked the 
car, he went to the back of the lot to see 
what the sailors were doing. Seeing them 
in plaintiff’s car, he started to run and hol- 
lered at them to stop. He was within eight 
or ten feet of plaintiff’s car when the sailors 
drove away with “gears grinding, motor 
racing.” They ran through a red light, 
traveled about six miles at a great speed, 
and crashed into another car. Both auto- 
mobiles were wrecked. One of the sailors 
got away, and the other was overtaken by 
the police, who had been notified by the 
attendant immediately after the theft. 
Plaintiff brought his action as bailor against 
a paid bailee for damages resulting from 
the negligence of the bailee, even though 
the claim check had printed on it: “We will 
not be responsible for loss or damage to 
car or contents from fire or theft, collision 
or any cause whatsoever. This is not a 
contract of bailment.” From a judgment in 
plaintiff’s favor, defendant appealed. 


The court held, as to the limitation of lia- 
bility printed on the claim check, that one 
cannot contract away responsibility for one’s 
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own negligence or fraud. “The rule of bail- 
ment for hire in such a case as the instant 
one is that a prima facie case of negligence 
is made out when the bailee is unable to 
deliver the bailed article. But if the bailee 
shows the theft of the bailed article under 
circumstances that do not indicate the negli- 
gence of the bailee, the prima facie case 
fails, and the bailor must go forward with 
proof that the theft resulted from negli- 
gence, that is to say, from the want of due 
care of the bailee. . . . The specifications of 
negligence found by the court and relied 
upon by the respondent to sustain the judg- 
ment are that it was negligence: (1) to leave 
the lot unfenced; (2) to leave the keys in 
the car; and (3) to have only one attendant 
upon the grounds; and furthermore that 
these things constituted an invitation to the 
theft of the bailed article. The first two 
were circumstances existing and known to 
the respondent when he left the car. They 
bear upon the question of what care they 
made necessary but, being preexisting cir- 
cumstances, are not negligence in them- 
selves. As to the third, it appears that one 
attendant could keep the lot under surveil- 
lance. The attendant did keep it under sur- 
veillance. He saw the sailors come onto 
the lot. It is true that he mistook their 
purpose, but even an owner in guarding his 
own property, would not be expected to 
anticipate a theft of a car from his very 
presence, since theft is ordinarily accom- 
plished by stealth. Granted that he failed 
in his attempt to frustrate the open theft 
of the car, it still does not follow that the 
effort was unreasonable since in this case 
the method of theft was more characteristic 
of robbery (except for the absence of the 
threat of force and violence) then it was of 
theft by stealth, We think that an open 
theft from one’s presence is not invited, and 
that the surveillance was such as would be 
reasonably given by an owner to his own 
goods.” The judgment for plaintiff was 
reversed with instructions to dismiss the 
action.—Ramsden v. Grimshaw et al., ap- 
pellants. Washington Supreme Court, De- 
partment One. October 22, 1945. 12 CCH 
NEGLIGENCE CASEs 819. 


Wright & Wright, for appellants. 
Leon L. Wolfstone, for respondent. 


WHY DID THE HOGS SPOIL? 





(LOUISIANA) 


© Negligence of city abattoir employees 
Municipality’s liability 
Res ipsa loquitur 
Dr. Holmes himself would be baffled by this 
case. Here are the facts: On August 23, 
1945, plaintiff delivered to the Municipal 
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Abattoir, operated by the City of Baton 
Rouge, two hogs, weighing over 1200 
pounds, to be slaughtered, chilled and sent 
to the freezing locker. The employees of 
the abattoir slaughtered and dressed the 
hogs on the next day, and three days later 
the carcasses were inspected and then sent 
to the frozen food lockers for curing. There 
they were found to be spoiled and unfit for 
human consumption. Plaintiff said that the 
hogs were in good condition when they 
arrived at the abattoir and that they were in- 
spected and passed by the health officer. He 
did not know what caused them to spoil, 
but maintained that since they were in the 
care and control of the agents and em- 
ployees of the city, the spoilage must have 
been caused by some negligence of such 
employees, for which the city was respon- 
sible. Relying on the doctrine of res ipsa 
loquitur, plaintiff had judgment in the trial 
court. Upon appeal, the defendant city 
admitted the applicability of res ipsa loquitur, 
but contended that it had shown its agents 
free from negligence. A veterinarian, tes- 
tifying for the city, conceded that the spoil- 
age took place before the meat was removed 
from the cooling room, where the meat 
stayed for three days in a temperature of 36 
degrees Fahrenheit. He suggested two 
theories as to why the hogs spoiled: (1) 
the hogs had sour food in their stomachs, 
having been fed on slop, and the heat of the 
water in cleaning heated their bodies enough 
to cause absorption through the tissues and 
souring, and (2) the hogs were suffering 
from post-vaccination infection. Theory No. 
1 was exploded when it was shown that 
one of the hogs had never been fed on 
slop and the other had not been given slop 
for a month or more. Theory No. 2 was 
eliminated when it was shown that the hogs 
were vaccinated for cholera back in their 
pig days, two or three years before. 


The appeal court went out for some sleuth- 
ing of its own. Since the two hogs were 
unusually large, it argued, “it is reasonable 
to assume that they had to be cut into 
smaller parts than merely splitting them 
down the middle to remove the entrails. 
It is also likely that these splits could have 
partly closed up, thus cénfining the warmth 
on the inside and preventing the cooling 
to penetrate thoroughly the meat on the 
inside. This possibility becomes more 
probable when it is noted that the decay 
in the meat was found inside. The open- 
ing made in the stomach to remove the 
entrails was not sufficient to keep the sides 
from flopping back together and partly 
closing up the opening, thus making it more 
difficult to chill the meat on the inside when 
the carcasses were hung up in the cooling 
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room. Then there was the possibility and 
the probability of the hogs being kept out 
in the open hot air too long after being 
slaughtered. As it was in August, the 
weather was no doubt very warm, and large 
carcasses like these two hogs must have 
had an unusual amount of heat stored 
throughout their bodies. It is not shown 
that thes. factors were taken into consid- 
eration as they might have been on account 
of the size of the hogs and the nature 
of the weather. It is shown that some 37 
hogs were handled by the abattoir in one 
day, but it is not shown that these other 
animals were as large as the two hogs in 
question.” The court granted that it was 
not necessary for the city to show the spe- 
cific cause of the meat spoilage, but it was 
required to show that the spoilage did not 
result from any negligence on the part of 
the employees of the abattoir. Concluded 
the court, “We cannot say that the trial 
judge was in error in holding that the city 
failed to discharge the burden resting on it 
to show that its employees were free from 
negligence.” The judgment for plaintiff was 
affirmed.—Duplantier v. City of Baton 
Rouge. Louisiana Court of Appeal, First 
Circuit. November 15, 1945. 12 CCH 
NEGLIGENCE CASES 831. 

Roland C. Kizer, City Atty., Baton Rouge, La., 
for appellant. 


Watson & Fridge, Baton Rouge, La., for ap- 
pellee. 
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Page 
Service of process by trick 
Enticement into jurisdiction (Md.) 


Mar.—170 
Settlement of claim 
Effect on counter-claim (Pa.).....Jan.— 38 
Settlement vacated 
Mutual mistake (Minn.) .. Apr.—231 
Skidding as negligence (Mass.) . ‘Feb.—107 


Sled and oncoming vehicle collision 
Assumption of risk (N,. J.) May—288 
Soldiers’ and Sailors’ Civil Relief Act 
Stay of trial (N. C.) ..Feb.—107 


Statute of limitations 
Failure to file suit within limitation 


period (Me.) . .Nov.—675 
Summary judgment 
Issue of fact to jury (Wis.) .. Nov.—681 


Taxicab accident 
Passenger sits on ash tray (Mass.) 
; — . .May—297 
‘‘Theft’’ construed 
Intent to deprive owner of property 
(Ohio) 4 . Apr.—232 


Train stopped on crossing 


A “hidden trap’”’ (Ariz.) June—356 
Trauma causing cancer 

Causal connection (Conn.) Apr.—233 
Truck-trailer strikes boy 

Proximate cause (Ga.) June—360 
Validity of release 

Fraud of agent (Mich.) July—419 


Vehicle stalled on tracks 
Negligence in lowering gates (Mass.) 
; Sept.—548 
Venue immunity 
Waiver by use of highways (Md.) Sept.—552 


Voir dire 


Mention of insurance (Kan.) Feb.—108 
Volunteer fire department 
Liability for negligence 

Intersection collision (R. I.)... Mar.—170 


War Immunity Act 
Car driven into soldiers 

Liability of town, and police officer 
(N. Y.) Jan.—39, Aug.—485 

Wilful and wanton 
Wrongful death (Ill.) 


Woman struck by truck 


. .Nov.—683 


“‘Degree’’ of care and ‘‘amount”’ of 
care (Cal.) = . .Dece.—727 
Aviation 
Aerial flight exclusion 
Military training rider (N. Y.)....Jan.— 46 


Aeronautical exclusion 
Army plane crash — Absence of war 
clause (Mass.) July—433 


Air Law by Shawcross and Beaumont 


Aug.—478 

“Aviation Exclusion Clause in Wartime”’ 
es Oct.—587 
“Flight Into Nowhere”’ May—284 


‘‘Negligence and the a of Aircraft 
Manufacturers”’ ..+.. JAn— 6 


Negligence of air line 
Foreign administrator’s right to sue 
(Se eeu Aug.—504 
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Aviation__continued Page 
Passenger killed in Portugal 
Application of Warsaw Convention 
(N. Y.) . Sept.—573 
Respondeat superior 
Employee-pilot found ‘‘not guilty” 
(1l.) Mar.—183 
“The Doctrine of Res Ipsa Loquitur in 
Aviation Law”’ Apr.—210 
‘The Negligent Airplane Pilot—Collisions 
and Other Accidents’’ Mar.—136 
“The Warsaw Convention”’ Sept.—521 
Venue of airline 
Passenger injured (N. Y.) Oct.—631 
“Aviation Exclusion Clause in Wartime, 
The” Oct.—587 
Baldwin, Ganson J, 
‘“‘War Laws Liberalized for Benefit of 
Men in Service’’ Feb.— 90 
Beneficiaries—Sce ‘‘Life, Health and Acci- 
dent Cases’’ 
Bie, W. T. 
“Ambiguous Language in Insurance Poli- 
cies’’ Nov.—653 
Boehl, Herbert F. 
‘May Defendant Argue the Amount of 
Damages ?’’ June—323 
Borchard, Edwin 
“‘Recent Declaratory Judgments’’..Apr.—195, 
Nov.—649 
Broker-Agent Relationship 
“The Insurance Broker-Agent”’ Nov.—674 
Butler, John F. 
“Waiver of Time Limitation to Bring 
Suit Under the Standard Fire Policy’ 
Mar.—152 
Calendar of the “‘S. E. U. A.”’ Case Feb.— 72 
Carrier’s Liability 
Body found near railroad tracks 
Res ipsa loquitur (Ky.) Aug.—503 
Bus company’s liability 
No tariff for destination 
Baggage lost (D. C.) May—289 
Bus passenger injured 
Asleep with feet out window 
Collision of bus and other vehicle 
(Ala.) Mar.—163 
Banana peel in aisle (Mass.) Jan.— 30 
Conduct of drunken passenger 
Duty of driver (Mass.) Mar.—162 
Escaping gas (Ark.) July—418 
Impeaching one’s own witness (Va.) 
Aug.—485 
Overcrowding of vehicle (N. Y.)...July—422 
Struck by driver 
Punitive damages (Fla.) Sept.—545 


Collision of two trains 
Release of joint tort-feasors (Pa.).Jan.— 59 


‘Common Carriers in the Air’ Nov.—643 
Delay in delivering sausage 
Act of God (Cal.) Apr.—252 


Deviation of driver from regular route 


(N. H.) .. Jan.— 37 
“Hooking” ride on bus 

Minor trespasser (Mass.) Apr.—228 
Inebriate refused passage 

Injured after leaving bus (Tex.)..July—421 


1945 


Carrier’s Liability—continued Page 
Passenger injured 
Conductor’s duty to assist alighting 
passenger 
Directed verdict (Wis.) 
Crap game on train 
Boisterous conduct—Proximate cause 


June—377 


(Cal.) Sept.—568 
Electrical explosion in street car 
Res ipsa loquitur (Tll.) Aug.—505 


Jumping from cab 
Contributory negligence (Mass.) July—423 
Leaning on door handle 


Fall from car (R. I.) Sept.—551 
Pushed off car 
Overcrowded vehicle (Cal.) Sept.—569 


Railroad operating battalion member in- 
jured (Minn.) May—316 
Taxicab accident 
Passenger sits on ash tray (Mass.) 
May—z297 
Unaccountable loss in transit 


Theft of entire shipping package 
(Conn.) Aug.—491 
“Clipping the ‘Fly-By-Night’s’ Wings”’. Jan.— 14 
“Common Carriers in the Air’ Nov.—643 
“Concubine as Beneficiary” Jan.— 27 
Contractor’s Liability 
Carpenter injured 
Negligently erected post (Cal.) Dec.—745 


Fall on ice 
Workmen's horseplay as collateral neg- 
ligence (N. J.) Nov.—700 
Infant injured 
Explosion of percussion cap left in cel- 
lar (N. Y.) Dec.—746 
Subcontractor’s employee under Work- 
men’s Compensation 


Collision on government TNT area 
(Tenn.) Dec.—733 
Contributory Negligence 
Carpenter’s injury 
Negligently erected post (Cal.) Dec.—745 


Flaming gasoline thrown in helper’s face 
Question for jury (Va.) June—355 
Hotel guest injured lowering In-A-Door 
bed 
Assumption of risk (Ill) . 


Landlord's liability 
Tenant's fall on broken floor board in 
gangway (Mo.) June—380 
Tenant’s negligence as cause of fire 
(Mich.) June—381 
Pedestrian injured 
Fall into open delivery well (Pa.).Dec.—746 


Skating rink injury 
Lack of supervision of skaters (N. Y.) 
June—378 


. Aug.—507 


Straying pupil falls climbing silo 
School's liability (R. I.) June—379 


“Contributory Negligence and the Land- 


owners’ Cases”’ Aug.—470 
“Co-operation” by the Assured Under a 

Liability Policy Mar.—131 
“Coverage of Moral Obligations in the 


Standard Automobile Liability Policy’’ 
Feb.—67, Mar.—142 


Customer Sateve~Oee “Stores and Shops’’ 


‘“Damages—O. P. A. eee or Fair Mar- 
ket Value?”’ Nov.—657 
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Fire and Casualty Cases—continued 


Page 
Declaratory Judgments 
Case unripe for 
Extended term insurance (Pa.)...Sept.—560 
Conflict of interests between insurer and 


insured 
Two insureds of same insurer collide 
CE cn Rete ct a eee ba is a wdue Oct.—613 


Fire followed by explosion 
Liability policy ae: ——- 
.. Dee 


losses (Okla.) .—729 
Fire policy 
Failure of insured to pay ne to 
Broker (Cal.) ....... ..... Jan— 41 
Issue of fact for jury 
Motion and affidavits (Wis.) Nov.—681 


“Recent Declaratory Judgments” 
, Apr.—195, Nov.—649 
State or federal law governing? (Mich.) 
‘ Sept.—548 
Structural alterations exclusion 
Falling cornice (N. J.).... 
Delaney, Thomas F. 
‘“‘Waiver of Guardianship of Minors and 
Incompetents” ..... Dec.—715 
“Doctrine of Parental Immunity and Re- 
spondeat Superior, The’’ Oct.—579 
*‘Doctrine of Res meet eaeenres in Aviation 
Law” Aug.—471 
Evans, John E., Jr. 
‘Hospital Records as Evidence—A Plea 
for Liberal Admission"’ June—328 
Evarts, Richard C. 
“The Aviation Exclusion Clause in War- 


..Jan.— 42 


time’’ Oct.—587 
Ewing, Jr., Albert 
“Suicide as Fraud on the Insurer’’..Aug.—451 
Explosions 
Beverage bottle 
Res ipsa loquitur (Tex.).. Jan.— 54 


Res ipsa loquitur aE TENNS (Fla.). 


Jan. — 55 
Nitro-cellulose 
Consignor’s liability (Ky.) Feb.—120 
Therapeutic light bulb 
Patient injured 
Duty to inspect (Cal.) Jan.— 56 


Field, BR. E. Lee 
‘“* "Mysterious Disappearance’ Under the 
New Theft Policy’’ Jan.— 3 
Financial Responsibility 
Chart Analysis of Automobile Financial 
Responsibility Laws Oct.—608 
‘“‘New Financial Responsibility Laws’”’ 


Apr.—207 
Fire and Casualty Cases (Other than Auto- 
mobile) ' 
Agency agreement 
Right to renewals (Minn.) . Jan.— 40 


Agency contract cancelled 
Return of commissions sought (Ala.) 


‘ ; July—428 
Appraisement 
Award admissible in evidence (N. J.) 
-s sau% July—427 
Assessment of mutual policyholder 
Summary judgment (Wis.).. July—428 


Bailee for hire’s liability 
Loss of trunk eS jewelry (Neb.) 
‘ June—365 


THE IN 


SURANCE 





LAW JOURNAL 





Page 
Breach of warranty by insurance broker 
Fraudulent warehouse receipts (N. Y.) 


any caw ote ane cesses. Sept.—555 
Broker's right to commissions 
Good faith cancellation (N. Y.)....Feb.—109 
Burglary of securities 
Moving safe from insured location 
eee ee ee Feb.—110 


Cargo insurance 

Dresses as ‘‘dress material’’ (Pa.) 
July—427 
May—301 


Loan receipt as a release (Colo.) 
City’s failure to supply water 
Failure to prove damages (Tenn.).Apr.—234 
Constructive misrepresentation 
American Legion clubhouse not a ‘‘sea- 
sonal dwelling’ (Tenn.) Oct.—622 
Countersignature, necessity of (Mass.) 
PE a * Mar.—172 
Credit insurance—Past due accounts 
Optional filing for collection (Pa.).... 
; eri aa an. — 41 
Custom or usage 
Oral contract of insurance (N, H.) 
; a Mar.—172 
Declaratory judgment > 
Fire policy—Insured’s failure to pay 
premium to broker (Cal.) Jan.— 41 
Structural alterations exclusion—Fall- 


ing cornice (N, J.) ... . Jan.— 42 
Expirations of agent 
Interference by agency (Minn.) . Nov.—684 


Failure of liability insurer to settle judg- 
ment 


Good faith of insurer (Ill.).. June—362 
Fire policies 
EE bcs hi5s 06 bet eraenees Jan.— 41 
ER cae hae eases aa annenes .. Jan.— 42 
(Mo.) Jan.— 43 
“Communicating or connected addi- 
tion”’ 
Intention of parties (Iowa) Mar.—171 


“For Account of Whom It ened Concern” 
pe deaak wenre’s 4 June—335 
Fraud 
Reformation of fire policy (Okla.) Dec.—736 
“Hay, Grain and Feed”’ defined 
Growing crops as, (Ohio) Nov.—685 
Identity of insured and of property in- 
sured 
False swearing as to loss (Cal.)... May—298 
‘Immediate’ notice as a condition prece- 
dent 


Delay not prejudicial (Tex.) May—299 
Incendiarism 
Burden of proof (La.) Jan.— 42 


Insurer’s claim for premiums 
“All employees’’ construed under ‘‘PL 
and PD" contract (Wash.) Dec.—734 
Insurer’s duty to defend 
Liability for fees and expenses (Ohio) 
Shing .... Apr.—235 
Issuance of policy 
Agent’s failure to ——- company 
(Mich.) ‘ July—431 
Jeweler’s block policy 
Burden of proving conversion (N. Y.) 
vax - ; . June—364 
Joinder of parties and causes 
Joinder of insurer and warehouseman 
as defendants under Rule 20 (S. C.) 
Oct.—623 
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Fire and Casualty Cases—continued Page 


Letter cancelling policy not libelous 
Privileged communications (W. Va.)... 
wig cune Kenan . Dec.—735 
‘Limitations in the Fire Policy’’ Apr.—216 
Dismissal ‘‘on the merits’ (N. Y.) ; 
fe RR SW areca ede rn ee wae May—299 
Loan receipt 
Parol evidence to impugn (N, Y.).June—363 
Marine and burglary contracts 
“Pair or set’ clause. . 
Misrepresentation of ‘‘sound value” 
Proof: of loss—Intent to deceive (Mich.) 


. .Nov.—665 


a dare be teeeeeess May—300 
Mortgage clause 
Arson by mortgagee’s ex-partner 
(Minn.) Sept.—558 


Mortgagee as third party beneficiary 
Open mortgage clause 
Subrogation rights of insurer (Minn.) 


= cand as . Apr.—236 

Motor carriers cargo lability 

Policy construed (N. J.) . Nov.—686 
Multiplicity of suits on fire policy 

Injunction by insurer (Ala.) Sept.—556 
*“‘Mysterious Disappearance’’ Under the 

New Theft Policy Jan.— 3 
Oral contract to insure 

Certainty of terms (S. C.) May—301 


General custom or usage (N. H.). Mar.—172 
Oral contract to issue policy 
Necessity of countersignature (Mass.) 


Mar.—172 

“Other insurance’’ clause 
I. C. C. endorsement (N. Y.).....Sept.—557 
Jeweler’s block policy (Cal.) Aug.—490 


Payment under loan agreement 
Invalid insurance not rendered valid 
(Mo.) Mar.—173 
‘‘Personal property’’ construed 
Pier destroyed (Wis.) 
Proof of loss 
Waiver of, by denying wane (Mo.) 
‘ Jan.— 43 


Nov.—685 


Public liability insurance 
Electrical installation (N. Y.) Feb.—110 
Exclusion of independent contractor 


(Tex.) July—429 
Record warranty clause 
Substantial compliance (Ark.) Feb.—111 
Regulation of foreign insurers 
State license law (N. Y.) Sept.—556 


Robbery policy 
“Exposed to robbery loss’’ (N. J.) 
Feb.—111 


Sole and unconditional ownership 
Estoppel (S. D.) Feb.—112 
Pendency of suit to avoid conveyance 


(Neb.) Apr.—237 
Waiver and estoppel (Kan.) Aug.—491 
S. E. U. A. 


Right of Kansas to license and tax for- 
eign insurers (Kan.) Oct.—623 


Subrogation 
Liability of lessor to lessee’s insurer 
Public policy (Ind.) ..Mar.—174 


Suspension of fire policy 
Failure to pay premium note (Ark.) 
Apr.—237 
Unaccountable loss in transit 
Theft of entire shipping package 
(Conn.) ; Aug.—491 





Fire and Casualty Cases—continued Page 


Unearned premium recovered 
Agent’s authority to collect (Pa.)..Aug.—492 
Unoccupancy permit for vacant theatre 
Reformation of policy sought (Ia.) 
DR CS ie EAD Se Dec.—737 
Use and occupancy 
Co-insurance clause 
Warehouse destroyed ile fire (La.) 
June—365 
Venue as to foreign insurer 
Service of process statute (Mo.)..Aug.—492 
Void policy 
Return of unearned premium (Mo.) 
.. Mar.—174 
Waiver of “Other insurance’’ clause 
(N. Y.) Apr.—238 
“Waiver of Time Limitation to Bring 
Suit under the Standard Fire Policy’”’ 


Mar.—152 
‘‘Ward LaFrance Book of Conflagrations”’ 
Nov.—673 


Warehouseman’s liability 
Oral agreement to insure (Miss.)..July—430 
Windstorm and extended coverage 


Wind-driven ice (Wis.) July—430 


First National Benefit mee v. Garrison 


.Feb.— 75 
Fraud ona Milsvepecsentation 
Agency contract cancelled 
Return of commissions (Ala.) July—428 


“Allick Case, The—‘Good Health’ in the 
Application”’ Apr.—203 
Assessment of mutual policyholder 
Fraud inducing the policy (Wis.). July—428 
Collusion between agent and insured 
Misrepresentations in application 
Cancer of the breast (Mo.) 
Constructive misrepresentation 
American Legion clubhouse not a ‘‘sea- 
sonal dwelling’’ (Tenn.) Oct.—622 
False answers in application 
Agent and insured both guilty (S. D.) 
Dec.—741 
Death from other than misrepresented 


Oct.—626 


ailment (II1.) May—308 
Fraud of agent (Tex.) ; Feb.—116 
Good faith of applicant (Ill.) Sept.—563 


Hospital insurance 
Undisclosed hospitalization (Conn.) 


Aug.—496 
Hypertension (Ark.) July—435 
Prior medical treatment 
Routine check-up (Mich.) June—368 
Wilful misstatements (Okla.)...Aug.—495 
Suit to avoid policy 
Incontestability (Mass.) Feb.—115 
Woman misstates age (N. Y.) Aug.—501 
“Fraud and More Fraud”’ Jan.— 23 
Fraud in procuring policy 
Incontestability clause (Tex.) Apr.—242 


Fraud of insured in collection of insur- 
ance 
Summary judgment (Miss.) June—363 


Identity of insured and property insured 


False swearing (Cal.) May—298 
Misstatement of age 

Incontestability clause (Ga.) Dec.—741 
Reformation of fire policy 

Parol evidence rule (Okla.) Dec.—736 
Release procured by fraud 

Failure to read policy (N. C.) Feb.—117 
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Fraud and Misrepresentation—continued 
Service of process by trick 

Enticement into jurisdiction (Md.) 

; Mar.—170 


Page 


“Sound value”’ 
Intent to deceive (Mich.) 
Suicide after issuance of policy 
Intent to commit suicide before issu- 


..May—300 


ance of policy (Tenn.) Mar.—181 
Validity of release 
Fraud of agent (Mich.) July—419 
Gift of Policy 
“Gifts of Life Insurance” Sept.—515 


Oral assignment by father to sons (N. J.) 
Sept.—562 
Goldin, Howard 8. 
‘Doctrine of Res Ipsa Loquitur in Avia- 
tion Law” Aug.—471 
Group Insurance 
Accident to group insured arising in 
course of employment 


Overturning of bus (La.) Oct.—625 
Designation of beneficiary 

Fiancee v. children (Pa.) Jan.— 47 
Insurance of bar members 

Plan discriminatory (Iowa) Sept.—563 


‘Journal of the American Association of 
University Teachers of Insurance”’ 
(March, 1945) Nov.—674 

Reconversion clause 
Termination of employment (Okla.) 

Dec.—742 
Guest-Host Relationship 

“‘Are Car-Pool Members Guests”’ 

Car pool plan 
Skidding not negligence (Wash.)..Dec.—731 

Gross negligence 
Host fainting at wheel (Ore.) 

Guest alighting from automobile 
Fall into hole (Mass.) May—289 

Shopping trip 
Intent of ‘‘host’’ 

Nonprejudicial error (Cal.) May—290 

Wilful misconduct 
Host taking hand from wheel (Cal.) 

May—290 
Guest Statutes—See also “Guest-Host Rela- 
tionship”’ 

Change of status during trip (Kan.) 

Feb.—102 

Employer’s knowledge of driver’s reck- 
lessness (Idaho) Jan.— 32 

Funeral director’s liability (Tex.)..Jan.— 32 

Intersection collision 
Plaintiff's change of testimony con- 


Oct.—600 


July—418 


demned (Neb.) Dec.—732 
Sharing expenses of trip 
Paying passenger (S., D.) Mar.—167 


Wanton conduct construed 
Host falling asleep at wheel (Miss.) 
Jan.— 33 
Hackett, F. Winfield 
“Trails and Trials in the Province of 


Quebec”’ June—339 
Hanna, John 
‘‘Legal Liability for War Damage’’. .Nov.—669 


Hobbs Bill 
“Clipping the Fly-By-Night’s Wings"’ 
Jan.— 14 
“Hospital Records as Bridence—A Plea for 
Liberal Admission’’ .June—328 


THE INSURANCE LAW JOURNAL 




















































Hoospital’s Liability Page 
Alcoholic patient’s fall 
Absence of guards or restraints (Cal.) 
June—374, Oct.—635 
Minor patient injured 
Insurance protection as ground of lia- 


bility (Mo.) . June—376 
Patient burned by hot water 
Negligence of nurse (Cal.) . July—442 


State hospital 
Insufficient number of aftendants for 
mental patients (N. Y.) Jan.— 59 
Host’s Liability—See ‘“‘Guest Statutes”’ 
*“Miinois Negligence Law’’ May—279 
‘“‘Imputing the Agent’s Knowledge of Un- 
sound Health”’ July—391 
Insurance Library Association of Boston 
ees tka eae Feb.— 91 
Jacobs, Wyatt 
‘* ‘Co-operation’ by the Assured Under a 
Liability Policy’ Mar.—131 
Johnson, F. Carter, Jr. 
“The Property Party Plaintiff in a Subro- 
gation Action’”’ Apr.—199 
Johnson, Hugh Neill 
‘Coverage of Moral Obligations in the 
Standard Automobile Liability Policy’’ 
Feb.—67, Mar.—142 
Jordan, Etheridge 
‘“‘Murder for Insurance Money’”’ 
Kearney, Paul W. 
‘‘Ward LaFrance Book of Conflagrations”’ 
Nov.—673 


. July—387 


Kelly, A. A. 
“‘The Doctrine of Parental Immunity and 
Respondeat Superior Oct.—579 
Kenney, Francis L., Jr. 
‘“‘Appealing the Judgment in Excess of 
Policy Limits’’ ..May—259 
Landlord and Tenant 
Delay in making claim 
Defective stairway (N. H.) Mar.—184 
Fire caused by burning of newspapers 
(Ky.) bine’ .... June—373 
Ice on sidewalk 
Third person injured (Mass.) 
Tenant injured 
Broken floor board in gangway 
Contributory negligence (Mo.)..June—380 
Hand cut on faucet 
Obvious defect (Cal.) 
Icy driveway 
Failure to remove snow (Ohio). .Mar.—184 
Tenant's negligence as cause of fire 
Inflammable material (Mich.) 


Tenant's stock damaged 
Defective plumbing 
Landlord’s liability—Public policy 
(Ind.) ...Mar.—174 
Frozen pipes burst (N. Y.) Mar.—185 
‘“‘Law and Fact in Insurance Cases’’. Feb.— 93 
“(Legal Effects of Termination of War’’... 
. Nov.—663 
“Legal Liability for War Damage’’. .Nov.—669 
Levit, Bert W. 
“The Separation Rule of the Board of 
Fire Underwriters”’ June—347 
“Liability After Operations Cease—Is a 
Contractor’s Work Never Done?’’...June—332 


. July—443 


Oct.—633 


June—381 
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Life, Health and Accident Cases 








Page 
Accident and health policy construed 
(Mo.) “ ; ..Feb.—113 
Accident insurance 
Accident v. disease 
Paralysis from blow on head (Mo.) 
July—432 
Accidental means 
Disease causing accident (N. Y.) Apr.—239 
Paralysis from blow on head (Mo.) 
July—432 
Accidental death—See principal heading 
“Accidental Death”’ 
Aerial flight exclusion 
Military training rider (N. Y.) 
Aeronautical exclusion clause 
Army plane crash—Absence of war 
clause (Mass.) July—433 
Agent's authority to make oral contract 
Issuance of license by state 


Jan.— 46 


General v. special agent (Mo.).. Jan.— 46 
Automobile accident policy 
“Passenger automobile’’ construed 
(Wash.) Apr.—241 
Beneficiaries 
Change of 
Concealment of policy by beneficiary 
(Minn.) Mar.—177 
Failure of company to consent (Ohio) 
Sept.—560 
Insanity of insured (Va.) Mar.—177 


Loss of letter requesting (N. Y.) 


June—369 
Undue influence (Pa.) Apr.—245 
Description of 
Fiancee v. children (Pa.) Jan,— 47 
Bigamous spouse as ‘‘dependent”’ 
Marriage in good faith (S. C.) Sept.—565 
Burden of proof as to insured’s age 
Presumption of truth (N. Y.) Oct.—626 


Burial association 
Death of member on Guadalcanal 


(N. C.) June—368 
Cancellation of policy 
Incontestability clause (Ark.) Apr.—243 


Chiropractic treatments as ‘‘medical’’ 
treatments (N. J.) May—305 
“Concubine as Bereficiary”’ Jan.— 27 
Crash of Army plane 
Army officer a ‘‘fare-paying passen- 
ger’ (La.) Dec.—738 
Death while violating the law 
Failure to stop at unsafe crossing (Ga.) 
; July—435 
Delivery of policy 
Gift of endowment policy (Iowa). .Apr.—242 
Designation of beneficiary 
Divorced wife v. widow (Wis.) 
Disability benefits 
Disease not common to both sexes 
(La.) Mar.—178 
Disappearance of insured 
Drowning—Dangerous swimming pool 
(N, D.) Apr.—241 
Exposure to specific peril (Tex.)..July—436 
“Disease of the Urinary Tract’’ con- 
strued 
Policy exclusion (Pa.) 
Double indemnity 
Violation of law by insured (Ark.) 
Nov.—692 


Nov.—689 


Nov.—688 
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Life, Health and Accident Cases—continued Page 





Extended term insurance 
Case unripe for declaratory judgment 
(Pa.) Sept.—560 
False representations 
Suit to avoid policy 
Incontestability (Mass.) Feb.—115 
Fraud and misrepresentation—See prin- 
cipal heading ‘‘Fraud and Misrepresen- 
tation”’ 
“Fraud and More Fraud” 
Gift of policy 
Endowment—Delivery of policy (Iowa) 
Apr.—242 
Oral assignment by father to sons 
(N. J.) Sept.—562 
“Gifts of Life Insurance”’ Sept.—515 
Group insurance—See principal heading 
‘“‘Group Insurance”’ 
Health and accident policy 
Insurability—Overinsurance (IIl.) 


Jan.— 23 


Apr.—244 
Hospital expense caused by ‘‘sickness’’ 
(Ala,) Aug.—498 


Hospital records 
Admissibility under Federal Shop-book 


Rule (D. C.) Feb.—115 
Incontestability clauses 
Cancellation of policy (Ark.) Apr.—243 


Disappearance or drowning (N. D.) 
Apr.—241 
Fraud in procuring policy (Tex.) Apr.—242 
Industrial insurance 
‘Facility of payment”’ clause (Ill.) 
May—306 
Option of insurer (Colo.) Jan.— 48 
Infection from pulling hair from nose 


Res Gestae (Tex.) Jan.— 44 
Insanity of insured 
Change of beneficlary (Va.) ..Mar.—177 


Insurable interest of beneficiary 
Beneficiary’s subrogation to rights of 
assignee-creditor (Va.) Oct.—629 
Premiums paid by employer beneficiary 
(Kan.) Mar.—178 
Premiums paid by insured (Va.)..Apr.—243 
Jurisdiction of foreign insurer 
Policy sold by radio and mail (Mo.) 
; Aug.—499 
License tax by state 
Right of state to levy 
Insurance as commerce — McCarran 
act (S. C.) Nov.—691 


Limited policy 
“Struck by an automobile in motion” 


construed (Fla.) Dec.—743 
Marital settlement agreement 
Who Is the beneficiary (Cal.) June—371 


Military exclusion clause 
Waiver by accepting premium (Ga.) 
a Mar.—179 
Military exemption clause 
Status v. activities—Death on leave 


(Ohio) .. Jan.— 49 
Murder of insured by beneficiary 
Right of estate to recover (Ky.)...July—434 


Murder v. suicide 
Impeachment of own witness (Pa.) 
Sept.—564 


National Service Life Insurance 
Adopted sister not permissible bene- 
ficlary (D, C.) Aug.—495 
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Life, Health and Accident Cases—continued Page 





Non-assignability clause 
“Facility of — clause (Ill.)... 
pubes romans : Jan.— 49 
Policy loans” 
Relinquishment of right to change bene- 
ficilary (Cal.) . June—371 
Simple interest v. compound interest 
(Mo.) Pea . Oct.—628 
Premium payment 
Community ar funds (Cal.) 
. .Nov.—690 
Premiums 
Duty of insurer with regard to over- 
payments (W. Va.) Oct.—627 
Presumption against suicide 
Instruction to jury on presumption 
(N. J.) June—370 
Right to instruction (Ala.) Apr.—244 
Presumption of death 
Diligent search for insured (Minn.) 
. Aug.—497 
Seven years absence (Tex.).. . .Mar.—180 
Public policy 
Against insuring murderer 
Waiver of exclusion clause (Tenn.) 
June—369 
Alcohol exclusion clause (Ky.)....Mar.—176 
Railroad's liability 
“Death while violating law’’ exclusion 
(Ga.) 
Reinstatement of policy 
‘Insurability’’ defined (Ill.) Apr.—244 
Overinsurance (IIl.) Nov.—689 
Waiver of past due premium (Ark.) 
Jan.— 50 
Release procured by fraud 
Failure to read policy (N. C.) 
Seven years absence 
Disappearance of insured (Wis.)..Mar.—180 
Sound health clause 
Agent's knowledge imputed 
Exception to rule (Tenn.) Mar.—181 
Treatment between medical examina- 
tion and delivery of policy (Iowa) 


Feb.—117 


; Aug.—499 

Suicide exclusion clause 
Fall from hotel window (Tex.) Jan.— 51 
Fraud on insurer (Tenn.) ...Mar.—181 
Proof of insanity (Mo.) ..Feb.—117 
Wrists cut by razor (Ga.)... .. Jan.— 50 


Sunstroke causes death 
No visible wound or contusion (Okla.) 
Dec.—739 
‘*Testamentary ‘Aspects of Life Insurance 


Contracts’’ by Delmar Olson......Dec.—707 
Total and permanent ow 

Meaning of (Neb.) . Feb.—118 
Undue influence 

Change of beneficiary (Pa.) . Apr.—245 
Waiver by insurer denying lability 

Waiver of other grounds (Ala.)...Feb.—118 


War 
Dementia praecox victim drafted and 
insured by U. S. (IIL) .. .Dec.—740 
War risk exclusion clause 
Death following appendectomy (Cal.) 
; Nov.—693 
Death while training in army (Iowa) 
: June—367 
Extra premium required (Miss.) .July—438 
No extra — demanded (Kan.) 
he ; ..Mar.—181 


THE INSURANCE LAW JOURNAL 





(760) 





Limitations 
“Waiver of Time Limitation to Bring 
Suit Under the Standard Fire Policy’ 
Mar.—152 
“Loan Receipt ‘Transaction Between In- 
surer and Insured” . . Sept.—528, Oct.—592 


Loan Receipts—See ‘‘Subrogation”’ 


Loth, Alan 
“Gifts of Life Insurance’’........... Sept.—515 
Mabry, Homer , 
‘“‘Admission in Evidence of Spontaneous 
Utterances”’ seve ktterameres a Aug.—461 
Malone, Wex 8S. 
“Contributory Negligence and the Land- 
EE Nan vceccavesoese wad Aug.—470 
Malpractice 
Chiropractor’s liability 
Chiropractry as the practice of medi- 
cine—Bandaging and diathermy treat- 


Page 


ment (Wis.) ..... ... .Nov.—694 
Infant burned in diathermy ‘treatment 
(Ss, D.) ces tiemiesde coneuaies —695 
Dentist’s liability | 
Failure to extract root (La.)......Jan.— 53 


Failure to tell patient of broken jaw 
(Iowa) .. Sept.—569 

Sufficiency of pleadings (Cal.)....Dec.—748 

Tooth lodged in bronchus (Mass.).. 


5 ee chan ankes July—445 

X-ray diagnosis (N. J.).......... Feb.—123 
Failure to remove tumor (Neb.).....Jan.— 57 
Failure to X-ray fracture (Cal.)....Apr.—249 


Hospital’s liability 
Sponge left in abdomen following op- 


eration (IIl.) . Sept.—573 
Removal of bones from throat 
Jury instruction (Colo.) ......... July—444 
Respondeat superior 
Specific negligence (Cal.)......... June—377 


Therapeutic light bulb explodes 
Duty to ee eee —. ) 
re Jan.— 56 
Treatment of broken arm 
Failure to take wae and hospitalize 
DED vp as bane Cars On scebucesws Mar.—185 
Treatment of broken leg 
Failure to sterilize wound before apply- 


ee Gs GN base hc ctecnteses May—317 
Use of X-ray 
Removal of needle (Ark.) ........ July—444 


Marsgiotti, Charles J. 
“Releases in Negligence Actions Where 
Several Parties Are Involved’’.....May—271 


“May Defendant Argue the Amount of 
Laie. b bs 00 CO dee EOS June—323 


McCormick, Charles T. 
“The _ Rule and on Testi- 
mony” . ...+... Dee.—719 


McFall, John M. 
“A Calendar of the ‘S. E. U. A.’ Case’”’ 
cosh Rinna ae aes Feb.— 72 


Miller, Vernon X. 
“Administration in Legal Cause’’ 


Mooney, William E. 
“Suits for Distribution of Mutual Sur- 
SE rc tevena'dixee's ; .. Aug.—474 


. Nov.—670 
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Page 
Moral Obligations Page Negli s—c 
° “Coverage of Moral Obligations in the Teens oom ee — 
nanQhs Standard Automobile Policy’’ Mar.—142 Fall on floor of amusement device 
- —. Liability (Mass.) Jan.— 52 
t.—592 efective stairway Athletic club’s labilit 
Shadow on step (Pa.) Sept.—572 Fall in steam room (wis ) Nov.—698 
Electric shock from radio ground wire A ae ; 
Excessive lighting voltage (Tenn.) ttorney, negligence of 
515 Ps Seed Failure to file motion for a new trial 
j Escaping gas in apartment (Pa.) See E - Jan— 36 
s Inspection of service pipes (Va.)..Aug.—503 “Attractive nuisance’ doctrine 
—461 Failure to light safety island Children drown in pond (W. Va.)..Nov.—700 
$100,000 verdict not excessive (IIl.) Bailments 
 __ ugpete tte re tee teste ens ; Oct.—617 Car stolen from ae lot (Wash.) 
470 ee of city abattoir employees j Dec.—749 
, Ogs spoil (La.) ..... Dec.—748 
Negligence of fire department Beverage  bottles—See principal heading 
Governmental function (Colo.) July—441 
- Pedestrian injured Boy drowned in pond 
“s Blown down by wind Municipality’s liability (Mo.) Apr.—246 
one : Absence of handrail on street (Cal.) Breach of implied warranty 
j Cas Defective muskrat coat (D. C.)....Nov.—697 
.—695 are ae = ae Breach of warranty of product 
y negligence (Tex.). July—441 Middleman’s liability 
= 53 Icy condition of sidewalk Anti-freeze solution damages car 
—— Contributory negligence ee oa (Wash.) ; Sept.—566 
.—748 Policeman off duty in accident ae gg tnjured 
: County’s liability (Pa.) Sept.—553 all over ctep cate Comes Seer Ce) 
y—445 Permissive playground saay S00 
323 Boy buried under slag slide (Pa.) .. Carrier’s liability—See principal heading 
7 atte eet Dec.—744 “Carrier's Liability” 
Regulation of traffic by city City laborer injured 
—249 Governmental v. corporate function Mowing onto boxes in weeds (Cal.).. 
~~ signs placed on wrong streets May—311 
™ hio) Oct.—619 , ‘ 
— Runewen paties hess aay duty to assist alighting pas 
Horse as ae of eee Directed verdict (Wis.) June—377 
—44 (N. Y.) Jan.— 58 , 
r 4 Constructive notice 
State hospital Defect in table 
377 Insufficient number of attendants Minor injured at recreation camp 
Mental patient (N, Y.) Jan.— 59 (N. Y.) Aug.—508 
' Stop signs placed on wrong streets Pedestrian’s fall in front of store 
££ Intersection collision (Ohio) . Oct.—619 Mustard jar on sidewalk (Pa.)..May—316 
War Immunity Act Contractor’s liability—See principal head- 
, Policeman drives into soldiers (N. Y.) ing ‘‘Contractor’s Liability’ 
—185 elie eee : Jan.—39, Aug.—485 Contributory negligence 
Murder Fall into open delivery well (Pa.) 
y Accidental death of beneficiary Dec.—746 
r—317 Alleged automobile accident — Hotel guest injured lowering In-A-Door 
gedkeusiut .. June—366 bed (Ill.) Aug.—507 
—444 Insurance on arrested ‘murderer Coroner's liability 
~~ agen . . Unauthorized autopsy (Pa.) . Feb.—121 
aiver and estoppel (Tenn.)... .June—369 Covenant not to sue v. release 
271 Insured murdered by beneficiary Agreement not to levy execution 
Right of estate to recover (Ky.)...July—434 Failure to remove plaster from ear 
‘‘Murder for Insurance Money” July—387 (Cal.) Sept.—567 
—323 Mysterious Disappearance Customer injured—See ‘‘Stores and shops’’ 
‘* ‘Mysterious Disappearance’ Under the Defective public stairway 
New Theft Policy’’ Jan.— 3 Shadow on step causes fall (Pa.). .Sept.—572 
—719 : a — (Other than Automobile) Delivery of oxygen for nitrogen gas 
3 rplane accident f Subrogation against employer who has 
i Foreign administrator’s right to sue 5 paid compensation (Ohio).......Apr.—253 
a (N. Y.) Aug.—504 D ’s abi 
: Liability of plilot’s employer entist’s lability 
: Employee found “not guilty’? (IIl.) Failure to tell patient of broken jaw 
—670 i ‘ ...Mar.—183 (Iowa) Sept.—569 
: Passenger killed in Portugal Tooth senaee in bronchus (Mass.) 
| ! Application of Warsaw Convention tts ede July—445 
—474 ; (N. Y.) a Sept.—573 Employees killed by. power line 
; Venue (N. Y.) ... Oct.—631 Power company’s liability (Cal.)..Oct.—634 
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Negligence Cases—continued Page 
Explosions 
Beverage bottle 


Infant as invitee in store (D. C.) 


Sept.—570 
Res ipsa loquitur inapplicable (Fla.) 
; BS .. Jan.— 55 
Nitro-cellulose 
Consignor’s liability (Ky.) ..Feb.—120 
Exposure of ambulance passenger 
Railroad's liability (Ky.) ..Feb.—121 
Fall from ferris wheel 
Defective guard bar (Ind.) Dec.—747 
Fall into grease pit 
Permissive licensee (Mo.) Apr.—247 
Fall of fire escape apparatus 
Fire escape used as exit (Iowa) Apr.—248 
Fall on greasy floor 
Delivery-man injured (Mo.) Oct.—632 
Faulty installation of furnace 
Statute of limitations (Colo.) Apr.—252 


Fire in building caused by burning of 
papers 
Landlord’s liability (Ky.) 
Fire in manufacturing plant 
Welding operation—Actionable negli- 
gence (Mich.) May—318 
Hospital's lability 
Patient burned by spilled hot water 
(Cal,) July—442 
Sponge left in abdomen following op- 
eration (Ill) . Sept.—573 
Hotel's Hability 
Guest injured in bath 
Steam escaping from tap—Res ipsa 


June—373 


loquitur (Utah) July—439 
Guest's rings stolen 
Posting of notice (Tex.) Feb.—122 


Insurer's liability 
Failure to inspect defective elevator 
(Ohio) Aug.—506 
Jitterburg as ‘‘disorderly and boisterous”’ 
Hostess injured in Hollywood Canteen 
(Cal.) Sept.—571 
Landlord's liability—See principal head- 
ing ‘‘Landlord and Tenant” 
“Liability After Operations Cease—Is a 
Contractor’s Work Never Done?"’ 
June—332 
Limitations in foreign death statute 
Timeliness of suit (N. Y.) Oct.—634 
Loss of business from contaminated beer 
Recovery limited by grounds in com- 


plaint (Fla.) June—375 
‘‘Magic Eye’’ door closing suddenly 
Customer injured (N. C.) Jan.— 57 


Malpractice—See principal heading ‘‘Mal- 
practice”’ / 
Manufacturer's liability 
Breaking of rope causing fall from 
seaffold (Pa.) May—313 
Restaurant patron eats contaminated 
pie (Tenn.) .. Sept.—567 
Minor patient injured in hospital 
Insurance protection as ground of lia- 
bility (Mo.) June—376 
Mortar box near public street attracts 
child 
Attractive nuisance (Fla.) June—376 
Municipality’s liability — See principal 
heading ‘‘Municipality’s Liability”’ 
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Negligence Cases—continued 
Negligence of city abattoir employees 

Hogs spoil (La.) . .Dec.—749 
“On Falling Asleep’’... ..Mar.—158 
Owner’s liability 

Fall while inspecting house for sale 

(N, M.) May—313 

Greasy sidewalk (Conn.).. .. July—442 
Parents’ liability 

Minor struck 


Page 


in eye by ‘BB’ shot 


(La.) a May—314 
Patron injured 
Collapse of theatre seat (Ky.) Dec.—745 


Crowded theatre 
Failure to provide ushers (N. J.)... 
Oct.—638 
Pedestrians injured—See principal heading 
‘*Pedestrians Injured”’ 
Permanent wave set 


Breach of warranty (Mass.) Feb.—120 
Physician's liability in use of X-ray 
Patient’s foot burned (Ark.) July—444 


Physician's malpractice 
Removal of bone from throat (Colo.) 
... July—444 
Pipe line negligently maintained 
Animals die from drinking oil (Tex.) 
. . Oct.—633 
Poisoning from shoe dye 
Manufacturer's ability (IIl.) 
Police chief's lability 
Tear gas used by policeman injures 
prisoner’s eyes (Ariz.) . Nov.—699 
Preparation by public accountants of in- 
come-tax statement 
Measure of damages (Mo.) 
Primary negligence 
Patron struck by foul ball at baseball 
game (Okla.) Aug.—509 
Products liability—See principal heading 
‘*Products Liability’’ 
Proximate cause 
Horse injured on race track (IIl.) 
Aug.—-507 


June—378 


Nov.—698 


Railroad's lability 

Body found near tracks—Res ipsa lo- 
quitur (Ky.) Aug.—503 

Deceased sitting on track—Discovered 
peril (Tex.) July—446 

Member of railroad operating battalion 
injured (Minn.) May—316 

Mule frightened by noisy locomotive 


(Ga.) . .Nov.—696 
Res ipsa loquitur 
Street car-truck collision (D. C.)..Sept.—571 


Respondeat superior 
Railroad's liability to trespasser 


Bodies found in refrigerator car 
(Tenn.) Jan.— 58 
Retaller’s lability 
Robe ignited by cigarette (Mo.)...Mar.—187 


Sanitarium’s liability 
Alcoholic patient's fall from window 
(Cal.) June—374, Oct.—635 
Self-service customer injured 
Act of third party (Mass.) 
Servant’s hand caught in wringer 
Failure to warn of danger (Minn.). 


Jan.— 60 


ary e Apr.—251 
Shearman and Redfield on Negligence 
re 7 Mar.—159 
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Negligence Cases—continued 





Page 
Ship owner’s liability 
Passenger injured in storm 
Furniture not secured (N. Y.) 
Skating rink injury 
Lack of supervision of skaters (N. Y.) 
‘ . June—378 


Mar.—188 


Smelter smoke damage 
New trial limited to damages (Ariz.) 
‘ ; Apr.—249 
State hospital's lability 
Insufficient attendants for mental pa- 


tient (N. Y.) Jan.— 59 
State’s liability 
Mental patient escapes (N. Y.) Feb.—125 


Moron burns down lumber yard (N. Y.) 
Nov.—696 
Stores and shops—See principal heading 
“Stores and Shops”’ 
Straying pupil falls climbing silo 
School's Hability (R. I.) 
Street railway’s liability 
Motion for new trial 
Court’s duty to consider weight of 
evidence (Ill.) Mar.—189 
Student's fall from scaffold 
State’s Hability (N. Y.) Apr.—254 
‘Table rocker’’ injured at fair 


June—379 


Defective platform (Wis.) Aug.—509 
Telegraph company’s liability 
Error in message—Mental anguish 
(Ark.) July—440 
“The Negligent Airplane Pilot—Colli- 
sions and Other Accidents” Mar.—136 


Therapeutic light bulb explodes 
Patient injured—Duty to inspect (Cal.) 
Jan.— 56 
Train collision 
Release of joint tort feasors (Pa.) 
Jan.— 59 
Unlighted milk wagon 
Bicycle collides with (N. H.) Apr.—247 
Warranty beyond immediate purchaser 


Roast beef sandwich (Ill.) Apr.—248 
Wrongful death action 
Proof of earnings 
Best evidence rule (N. Y.) Feb.—126 


Olson, Delmar 
“Settlement Options and Partnership In- 
surance”’ Aug.—466, Sept.—533 
“Testamentary Aspects of Life Insur- 
ance Contracts”’ Dec.—707 
“Opinion Rule, The, and Expert Testimony” 


Dec.—719 

“Other Insurance’ Clause 
I. C. C. endorsement (N, Y.) Sept.—557 
“Parol Evidence Rule, The’’ May—276 


Partridge, Croom 


“States’ Rights and Insurance—After 


Ss. E. U. A.” May—265 
Pedestrians Injured 
Body hurled through the air 
Inadequacy of award (IIl.) June—358 


British Navy men struck by car of U. S. 
Navy man (Va.) Dec.—725 
Colliding with truck 
Testimony as to arrest of defendant 


(Mich.) May—293 
Damages for death of insane pedestrian 
(N, J.) May—291 
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Pedestrians Injured—continued 








Page 
Fall into open delivery well 


Contributory negligence (Pa.) Dec.—74 
Pedestrian injured by street-car 
Changing traffic lights (Cal.) Oct.—636 


People of the State of California v. Rob- 
ertson May—27 


“Philosophy and Plan for Insurance Code 
Building, A’”’ Sept.—535 

Physician’s and Surgeon’s Liability (See 
‘*Malpractice’’) 


Practice and Procedure 
“A Noteworthy Decision”’ Jan.— 26 
Admissibility of photographs and view 

Discretion of trial judge (D. C.)..Jan.— 54 
Admission against interest 
Attorney’s report of accident (N. J.) 
Mar.—161 
Admissions !n pre-trial order 
Binding effect on new counsel (Ore) 


. Sept.—552 

Burden of proof 
Garageman’s Hability (Ill.) . Apr.—227 
Incendiarism (La.) Jan.— 42 


Suicide—Fall from hotel window (Tex.) 


Jan.— 51 
“Burden of Proof: Degrees of Belief’’ 
Apr.—213 
Change of venue 
Convenience of parties 
Discretion of court (Nev.) Mar.—163 


Commencement of running of statute of 
limitations 
Death from inhaling furnace gas (Colo.) 


Apr.—252 

Conduct of counsel in argument (Tex.) 
July—424 

Constitutionality of direct action against 

insurer 

Federal constitutional ones (La.) 

.. Dec.—726 
Cross-examination 

Fees of experts (Pa.) Aug.—484 


Declaratory judgments — See principal 
heading ‘‘Declaratory Judgments”’ 
Evidence 
Hospital records 
Admissibility under Federal Shop- 
book Rule (D. C.) Feb.—115 


Expert testimony 
Defective muskrat coat admitted in 


evidence (D. C.) Nov.—697 
Failure to call witness 
Right to comment upon (Minn.). .Aug.—483 


Fraudulent joinder to defeat removal to 
federal court 
Federal jurisdiction—Motion to remand 
(Mo.) Oct.—614 


Hearsay evidence 
Explosion of beverage bottle—Driver’s 
statements (Tex.) Jan.— 54 


“Hospital Records as Evidence—A Plea 


for Liberal Admission’’ June—328 
Husband v. wife 
Suit v. insurer (Wis.) Feb.—102 
Impeaching one’s own witness 
Bus passenger injured (Va.) Aug.—485 
Impeachment of own witness (Pa.). Sept.—564 
Impleading husband of plaintiff 
Joint tort-feasor (Pa.) Mar.—166 
ANNUAL INDEX 

















Practice and Procedure—continued Page 
Inconsistent verdicts 
Intersection collision (Pa.) 
Instructions 
“‘Degree”’’ of care and “amount” of 
care (Cal.) Dec.—727 
Liability of shipowner 
Passenger injured in storm (N. Y.) 


Sept.—551 


Mar.—188 
Malpractice—Failure to remove tumor 
(Neb.) Jan.— 57 
Patron injured—Collapse of theatre seat 
(Ky.) Dec.—745 
Insurance questions to witness 
Prejudicial error (Minn.) June—356 


Joinder of parties and causes 
Joinder of insurer and warehouseman 
as defendants under Rule 20 (S. C.) 
Oct.—623 
Joint defendants 
Verdict against ‘‘defendant”’ 
Court’s duty to mould verdict (N. J.) 
Mar.—168 
Judgment as a unit 
Vacating as to one defendant (IIl.) 
vik Feb.—104 
Judgment on the pleadings 
Insurer’s refusal to defend (Pa.)..Jan.— 36 
Jurors, right to peremptory challenge of 


(Tex.) Jan.— 34 
“Limitations in the Fire Policy’’.. Apr.—216 
Limitations in foreign death statute 

(N. Y.) Oct.—634 
Malpractice complaints 

Sufficiency of pleadings (Cal.) Dec.—748 


“May Defendant Argue the Amount of 
Damages ?”’ June—323 


Minor’s motion for new trial after ma- 
jority 


Necessity for motion (Colo.) . Aug.—486 
Multiplicity of suits on fire policy 
Injunction by insurer (Ala.) Sept.—556 
New trial 
Insurance question asked of witness 
(Tex.) Apr.—229 
Judge’s duty to weigh evidence (IIl.) 
Mar.—189 
Litigant conversing with jury (N. J.) 
Apr.—230 


“Opinion Rule, The, and Expert Testi- 
mony”’ by Charles T. McCormick. .Dec,—719 
Parol evidence rule 
Reformation of fire policy for construc- 
tive fraud (Okla.) Dec.—736 
Parol evidence to impugn loan receipt 
(N. Y.) June—363 
Perjury suborned by plaintiff's attorney 
Equity action to set aside judgment 


Practice and Procedure—continued Page 


Proof of earnings 
Best evidence rule (N. Y.).. 
Proofs of loss 
Waiver by denying liability (Mo.)..Jan.— 43 
Real party in interest 
Partial subrogation (N. Y.) Mar.—185 
Res Gestae—Spontaneous declarations 
Infection from pulling hair from nose 
(Tex.) ; Jan.— 44 
Res ipsa loquitur—See_ principal heading 
‘*Res Ipsa Loquitur”’ 
Right of counsel to argue amount of 
damages (Ky.) Jan.— 31 
Service of process by trick 
Enticement into jurisdiction (Md.) 
ine sas Las Mar.—170 


. .Feb.—126 


Settlement of claim 
Effect on counterclaim (Pa.)..... 
Settlement vacated 
Mutua] mistake (Minn.).......... Apr.—231 
Signing settlement order 
Effect on counterclaim (Pa.) 
Standardized instructions to juries 
Association of District Judges of 
Nebraska .. a aS . .Nov.—667 
Summary judgment—Right to jury trial 
Insured’s fraud in collection of insur- 
ance (Miss.) .. June—363 
Testimony of conversation improperly 
stricken (Iowa) Mar,.—171 
“The Proper Party Plaintiff in Subroga- 
tion Action”’ Apr.—199 
Time for decision in jury-waived case 


Jan.— 38 


Jan.— 38 


Federal procedure (Cal.) . July—436 
Venue as to foreign insurer 
Service of process statute (Mo.)...Aug.—492 


Venue immunity 
Waiver by use of mage (Md.) 


Sept.—552 

Venue of airline 
Passenger injured (N. Y.)..-. . Oct.—631 
“With Prejudice” .. ..May—z82 


Premiums 


Duty of insurer with regard to over- 
payments 
Reformation of policy (W. Va.).. 
Insurable interest 
Premiums paid by employer beneficiary 
(Kan.) ..Mar,—178 
Membership fee as part of premium 
Constitutionality of Wisconsin statute 
as to premium reserves (U. S.).Mar.—165 
Payment out of community property 
Widow v. beneficiary (Cal.)...... Nov.—690 


Premium reserve requirement 


Oct.—627 


(Mo.) Oct.—618 Constitutionality of Wisconsin statute 
Plaintiff's change of testimony condemned (U. S.) ha Mar.—165 
Former testimony on meeeeeeen (Neb.) Void policy 
settee eeees . -+++..Dec.—732 Return of unearned premium (Mo.) 
te ou. CU t‘(“(;C:*;‘t#«C I eee seeease guy ..Mar.—174 
Failure to allege date of accident (Cal.) War die 
: se eeeceeee . Apr.—229 No extra premium demanded by insurer 
Pleading general negligence (HOR. «5. ... Mar.—181 
Stray cattle collide with auto (Cal.) Waiver by accepting premium (Ga.). 
nn: " aitercesatBecseetcsanekancaae uel Mar. —179 
“—Presumptions : “Their Use ond Abuse”’ presumptions: Their Wee and Abuse’’... 
fatale Je win apace : .....Oct.—604 Aas 1a i ipso pp. Stein Cac wk aa 
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Page 


Products Liability 


Anti-freeze solution damages car 
Breach of warranty 


Middleman’s liability (Wash.)...Sept.—566 
Beverage bottle explodes 
Improper handling of cases 
Bottle overcharged (Tex.) .. Jan.— 54 


Res ipsa loquitur inapplicable (Fla.) 


Jan.— 55 
Beverage bottle ‘falls from grandstand 
(Kan.) .. Jan.— 52 


Beverage bottle—Mouse in bottle 
Admissibility of photographs and view 


@. CG) Jan.— 54 
Bottling company’s liability 

Spider in bottle (La.) a Feb.—119 

Calcium arsenic in flour (Ala.) . Apr.—250 


Coercion of jury by court (Mich.). Sept.—546 
Contaminated pie served by restaurant 
Manufacturer's liability (Tenn.)..Sept.—567 
Covenant not to sue v. release 
Agreement not to levy execution (Cal.) 
Sept.—567 
Exploding bottle injures infant in store 


Infant as invitee (D. C.) Sept.—570 
Explosion of ammonia bottle 

Cautionary labeling (Mich.) Feb.—124 
Foreign substance in oatmeal 

Implied warranty (N. Y.) Feb.—123 


Gasoline mixed with kerosene (La.) 
Mar.—186 
Insufficient notice of danger 
Poisonous chemical in cleaning fluid 
(Pa.) May—315 
Loss of business from contaminated beer 
Recovery limited by grounds in com- 
plaint (Fla.) June—375 
Manufacturer’s and dealer’s liability 
Defective hood latch (Tenn.) Sept.—550 


‘‘Negligence and the Liability of Aircraft 


Manufacturers”’ .. Jan.— 6 

Permanent wave set 

Breach of warranty (Mass.) Feb.—120 
Poisoning from shoe dye 

Identifying product (Ill.) June—378 
Robe ignited by cigarette 

Retailer’s duty to warn (Mo.) Mar.—187 
Seller of second-hand car 

Rear wheel falls off (Conn.) Mar.—169 


Seller's liability 
Lounging robe catches fire (D. C.) 
Oct.—636 


“Proper Party Plaintiff in a Subrogation 


Action”’ . Apr.—199 


Proximate Cause 


Act of third party 
Self-service customer injured (Mass.) 


; ; .. Jan.— 60 
“Administration in Legal Cause’’...Nov.—670 


City laborer injured 
Mowing onto boxes in weeds (Cal.) 


May—311 
Concurrent negligence 
Double parking (Pa.) .. Apr.—225 
Contaminated roast beef sandwich 
Consumer injured (IIl.) .. Apr.—248 
Double parking 
Child injured (Pa.) Apr.—225 


Proximate Cause—continued 





Page 
. Apr.—228 


‘*Hooking”’ ride on bus 
Minor trespasser (Mass.) 
Railroad’s liability 
Smoke ee ee (Tex.) 


Apr.—231 

Revolv ing door 

Storekeeper’s lability (Mo.) Apr.—251 
Trauma causing cancer 

Causal connection (Conn.) .. Apr.—233 
Truck-traliler strikes boy 

Circumstantial evidence (Ga.)....June—360 

Public Policy 

Alcohol exclusion clause 

Accidental death (Ky.) ..Mar.—176 
“Facility of payment’’ clause 

Non-assignability clause (IIl.) Jan.— 49 


Insurance on arrested murderer 
Waiver of exclusion clause (Tenn.) 
June—369 
Liability of lessor to lessee’s insurer 


Unconscionable contract (Ind.)...Mar.—174 
Military exemption clause 
Status v. activities (Ohio) Jan.— 49 
Railroad’s Liability 
Deceased sitting on track 
Discovered peril (Tex.) .... July —446 


Failure to stop at unsafe crossing 
‘Death while wee law’’ exclusion 
(Ga.) Dec.—739 
Mule frightened by ‘noley locomotive 
Duty of railroad defined (Ga.) 
Passenger jumps from train 
“Out of his normal mind”’ (Cal.)..June—379 
Train stopped on crossing 
A “hidden trap’’ (Ariz.) 


Nov.—696 


June—356 


“Releases in Negligence Actions Where Sev- 


eral Parties Are Involved’’ May—271 


Reynolds, J. L. 


“Imputing the Agent’s Knowledge of Un- 
sound Health’’ July—391 


Res Ipsa Loquitur 


Carriers’ liability 
Electrical ee in street car (Ill.) 
Aug.—505 
Collision between street car and truck 
Passenger injured (D. C.) Sept.—571 
‘“‘Doctrine of Res Ipsa Loquitur in Avia- 


tion Law” Aug.—471 
Explosion of beverage bottle 
Mishandling of case 
Hearsay evidence (Tex.) Jan.— 54 
Hogs spoil 
Negligence of city abattoir employees 
(La.) . .Dec.—749 
Hotel guest injured in bath 
Steam escapes from tap (Utah) July—439 
‘‘Magic Eye’’ door closing suddenly 
Customer injured (N. C.) Jan.— 57 


Res ipsa loquitur inapplicable (Fla.) 
Jan.— 55 


Sanitarium for chronic alcoholics 
Liability to patient (Cal.) 
Sole and exclusive control 
Beverage bottle falls from grand-stand 
(Kan.) ; : Jan.— 52 
“The Doctrine of Res Ipsa Loquitur in 


June—374 


Aviation Law” Apr.—z210 
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Respondeat Superior Page 
“Consent” statute and negligent entrust- 
ment 
Entrustment to drunken driver (Ia.) 
Dec.—728 
Deviation of drunken employee 
Tank car sets house on fire (S. C.) 
Oct.—615 
Deviation of employee from regular route 
(N. H.) Jan.— 37 


Dismissal with prejudice as to employee 
Employer's liability (Ariz.) May—295 
“Doctrine of Parental Immunity and Re- 


spondeat Superior, The’’ Oct.—579 
Employee found ‘‘not guilty’’ 
Liability of employer (IIl.) Mar.—183 
Employee v. independent contractor 
Commission salesman (Cal.) Apr.—226 


Employer of commission salesman (Mo.) 
.. July—424 
Guest statute 
Employer’s knowledge of driver’s reck- 
lessness (Idaho) Jan.— 32 
Funeral director's liability (Tex.)..Jan.— 32 
Independent negligence of employer and 


employee (Tenn.) Feb.—103 
Malpractice—pleading 
Specific negligence (Cal.) . June—377 
Minor child's right to sue parent 
Joint tort-feasors (Tenn.) June—357 
Railroad's ability to trespassers 
Bodies found in refrigerator car 
(Tenn.) Jan.— 58 
‘Rider’ in truck-trailer 
Rights of trespasser (Conn.) Oct.—621 


Truck owner hauling coal 
Independent contractor defined (IIl.) 


May—296 
Verdict must be against both master and 
servant 
Court’s right to enter mean (Va.) 
Oct.—620 


Roberts, Carroll M. 
“Liability After Operations Cease—Is a 
Contractor’s Work Never Done?’’.. 

‘ ook .. June—332 
Roosevelt-Radcliffe Letter Jan.— 22 
Ross Produce Company v. Thompson et al 

Nov.—657 
Scott, Eli T. 
“The Allick Case—‘Good Health’ in the 
Application”’ Apr.—203 
“Separation Rule of the Board of Fire 
Underwriters, The’’ .. June—347 
“Settlement Options and Partnership In- 
surance”’ Aug.—466, Sept. —533 
Shain, Mark 
“Res Ipsa Loquitur, 
Burden of Proof’’ 
Shearman and Redfield on Negligence 
Mar.—159 


Presumptions and 
Oct.—610 


South Eastern Underwriters Case 
“A Calendar of the ‘S. E. U. A.’ Case” 


..Feb.— 72 
Charter tor ‘State Control of Insurance 
. Apr.—209 


Constitutionality of McCarran Act 
Right of Kansas to license and tax 
foreign insurers (Kan.).. . .Oct.—623 
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South Eastern Underwriters Case— 
continued 
Constitutionality of Wisconsin statute on 
premium reserves under S. E. U. A. 
~~ reer errr Tee Mar.—165 
In the Wake of S. E. U. A. ... . Apr.—206 
“Insurance as Commerce in Constitution 
and Statute”’ Jan.— 18 
“Insurance as Interstate Commerce: Ar 
Analysis of the Underwriters Case”’ 


Page 


Mar.—150 
“Insurance Premium Taxes Summarized” 
: July—409 
“Old Statutes and New Constitutions” 
.... Jan.— 16 
People of the State of California v. Rob- 
ertson asta ip ean ol May—273 
Roosevelt-Radcliffe Letter ... ..Jan.— 22 
S. E. U. A. in New Jersey Apr.—222 
State license tax 
Right of state to levy 
McCarran Act (S. C.) Nov.—691 
State licensing of foreign insurers 
(N. Y.) Sept.—556 


State Regulation of Foreign Insurance 


Companies ‘ Feb.— 75 
“States’ Rights and Insurance—After 

a= oC. A” ..May—265 
“‘The Lincoln National Life Case’’...May—285 


“The State Legislative Scene in 1945”’ 

..Feb.— 74 
Standard Fire Policy 

Progress of the Standard Fire Policy 
Mar.—141 

‘‘Walver of Time Limitation to Bring Suit 

Under the Standard Fire Policy”’ 

Mar.—152 
State Legislative Scene in 1945 Feb.— 74 


“‘State of Washington Plans Insurance Code 


Revision”’ June—342 
State Regulation of Foreign Insurance Com- 
panies 
First National Benefit Society v, Gar- 
rison ; Feb.~ - 75 


State Supervision of Insurance 
“The Future of State Supervision of In- 


surance”’ Mar.—148 
“States’ Rights and Insurance—After 
S. E. U. A.” ..May—265 
Stores and Shops 
Bank customer falls on wet floor 
Natural hazard (Wis.) Aug.—502 


Carrot tops on floor 
Admission by manager accusing errand 


boy (Pa.) Mar.—187 
Customer injured 
Cut by broken bottle 
Res ipsa loquitur (La.) Aug.—504 
Dangerous location of stairway 
Customer falls (Conn.) ........... July—440 


Fall on floor 
Admission by manager accusing errand 


boy (Pa.) Mar.—187 
“Very” slippery not ‘‘unusually’’ slip- 
pery (N. J.) . .Oct.—637 


Fall on snow- -filmed step (Mo. Ni it .May—312 
Fall on vegetable matter (Pa.)..... May—312 


Fall on snow-filmed step 
Obvious danger (Mo.)............. May—312 
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Stores and Shops—continued 
Fall on vegetable matter 
Failure to prove negligence (Penn.) 


Page 


May—312 
Fall over step onto dance floor of cafe 
(Mo.) ..May—310 
Gasoline mixed with kerosene (La.) ; 
wed ..Mar.—186 


Invitee injured 
Fall into grease pit at filling station 
(Va.) . Aug.—506 
‘Magic Eye’’ door closes suddenly 
Pr ne customer “a (N. C.) 
ath Jan.— 57 
Owner’ s Nability. 
Deliveryman falls on greasy floor (Mo.) 


Oct.—632 
Greasy sidewalk (Conn.) July—442 
Robe ignited by cigarette 
Duty to warn customers (Mo.) Mar.—187 
Self-service customer injured 
Act of third party (Mass.) Jan.— 60 


Storekeeper’s liability 
Customer slips on cockroach (Mo.) 
Feb.—125 
Subrogation 
Delivery of oxygen for nitrogen gas 
Subrogation against employer who has 
paid compensation (Ohio) Apr.—253 
“Is a Loan Receipt a Release?’’ May—281 
Liability of lessor to lessee’s insurer 
Publie policy (Ind.) Mar.—174 
Loan receipt 
Insurer’s right to sue wrongdoer (La.) 
Jan.— 35 
Payment under loan agreement 


Invalid insurance not rendered valid 
(Mo.) Mar.—173 
Real party in interest 
Cargo damaged, subrogation action 
(Cal.) Nov.—682 
Partial subrogation (N. Y.) Mar.—185 


Subrogation rights of insurer 
Mortgagee as third party beneficiary 
Open mortgage clause (Minn.) .Apr.—236 
“The Proper Party Plaintiff in a Subro- 
gation Action” Apr.—199 
Suicide 
Exclusion clause 
Fall from hotel window 


Burden of proof — Presumptions 
(Tex.) Jan.— 51 
Wrists cut by razor (Ga.) Jan.— 50 


Fraud on insurer 
Intent of suicide before policy issued 


(Tenn.). Mar.—181 
Insured burns to death 
Double indemnity (Cal.) Aug.—500 


Murder or suicide? 

Impeachment of own witness (Pa.) . 
Sept.—564 
Patient in state hospital 

Insufficient number of attendants 


(N. Y.) Jan.— 59 
Proof of insanity (Mo.) Feb.—117 
“Suicide as Fraud on Insurer” Aug.—451 


“Suits for Distribution of Mutual Sur- 
pluses’”’ Aug.—474 


1945 














Sullivan, William A. 
“State of Washington Plans Insurance 
Code Revision’’ " June—342 
Taxes 
‘Insurance Tax Laws’’ ; 
Negligent public accountants 
Preparation of income-tax statement 


Page 


. Nov.—674 


(Mo.) Nov.—698 
“Testamentary Aspects of Life Insurance 
Contracts’”’ Dec.—707 


“The Negligent Airplane Pilot—Collisions 
and Other Accidents”’ Mar.—136 
Thompson, Kenneth R. 
“Air Meets and Shows—Liability to the 
Spectator”’ July—395 
“Common Carriers in the Air’’ Nov.—643 
‘‘Negligence and the Liability of Aircraft 
Manufacturers” Jan.— 6 
“The Negligent Airplane Pilot—Collisions 
and Other Accidents’ Mar.—136 
Total and Permanent Disability 
Cancer of the ovary 
“Disease not common to both sexes”’ 


CRO vceasinunkcvcree cathawnn Mar.—178 

Meaning of (Neb.) Feb.—118 
“Trails and Trials in the Province of 

Quebec”’ June—339 


“Trauma v. Contributing Disease in Acci- 
dental Death’’ Aug.—456 

Trial Lawyer’s Library 

“Accidents in Buildings and Accidents in 

Streets” June—351 

UE Guide to Group Insurance May—286 

United States of America v. South Eastern 
Underwriters Association—See South 
Eastern Underwriters Case 


Veteran Law Manual May—286 
Waiver and Estoppel 
Insurance on murderer 
Public policy (Tenn.) June—369 
Military exclusion clause 
Waiver by accepting premium (Ga.) 
Mar.—179 
Proof of loss 
Waiver by denying lability (Mo.)..Jan.— 43 
Reinstatement 
Waiver of past due premium (Ark.) 
Jan.— 50 
Sole and unconditional ownership 
Duty to inquire into title (S. D.). Feb.—112 
Fire insurance policy (Kan.) Aug.—491 
Structural exclusion clause 
Declaratory judgment (N. J.) Jan.— 42 
Waiver by insurer denying liability 
Walver of other grounds (Ala.)...Feb.—118 
Waiver of ‘‘other insurance’’ clause 
(N. Y.) Apr.—238 


‘Waiver of Time Limitation to Bring 
Suit Under the Standard Fire Policy”’ 


Mar.—152 
War clause 
Acceptance of premium as walver 
(Miss. ) July—438 
Written notice of accident 
Declaratory judgment (Cal.) .. Apr.— 
“Waiver of Guardianship of Minors and 
Incompetents’’ Dec.—715 


“Waiver of Time Limitation to Bring Suit 
Under the Standard Fire Policy’’ 
..Mar.—152 
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War Page 
Absence of war clause 
Aeronautical exclusion—Army plane 
crash (Mass.) July—433 
Aerial flight exclusion 
Military training rider (N. Y.) Jan.— 46 
Change of beneficiary 
Loss of soldier-insured's letter request- 
ing (N. Y.) June—369 
Crash of Army plane 
Army officer a ‘‘fare-paying passenger”’ 
(La.) Dec.—738 
Damages under auto theft policy 
Depreciation in market value or ceil- 
ing cost of unobtainable parts (Okla.) 
Mar.—168 
Dementia praecox victim drafted and in- 
sured by U. S. 
Total and permanent disability (Ill.) 
Dec.—740 
Depositions of witnesses in military serv- 
ice 
Diligence necessary (IIl.) June—355 
Extra premium requirement 
No premium demanded by insurer 
(Kan.) Mar.—181 
Fire policy 
OPA ceiling price (Tex.) July—422 


Government’s action against tort-feasor 
Hospitalization and wages of soldier 


(Cal.) July—402, 426 
“Legal Effects of Termination of War” 
.Nov.—663 
‘Legal Liability for War Damage’. Nov.—669 
Military exclusion clause 
Waiver by accepting premium (Ga.) 
Mar.—179 
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War—continued Page 
Military exemption clause 
Status v. activities—Death on leave 
(Ohio) . . Jan.— 49 
‘Missing in “Action and ‘the Seven-Year 
Statute’ : July—407 
Municipality’s liability 
War Immunity Act (N. Y.) . Jan.— 39 


Pedestrian struck by automobile during 
practice blackout 
Degree of care (Iowa). June—358 


“Price Ceilings, Ratloning « and Damages” 


ae Mar.—156 
War cause 
Death while training in army (Iowa) 
7 : .. June—367 
Extra premium required (Miss.)...July—438 
War emergency act 
Car driven into soldiers (N. Y.)...Aug.—485 


“War Laws Liberalized For Benefit of 
Men in Service’’ Feb.— 90 
“War of Words” ..Mar.—154 
War risk exclusion 
Death following eeineninetie’ (Cal.) 


nbs te ah wad pvine ss wee ces Nov.—693 

“Warsaw Gcenation, The” Ore Sept.—521 
Welt, Frederick 

‘The Warsaw Convention” .. . Sept.—521 


Wilkinson, Wm. Justus 
‘‘Mental Incompetency as a Defense to 
Tort Liability’’ June—345 
Williams, Robert 8S. 
“A Philosophy and Plan for Insurance 
Code Building” Sept.—535 
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Straight Talk 
from Santa! 


“This year, more than ever before, I hope 
every package on my sled is festooned with 
Christmas Seals! 


of 
-— 90 
154 





























o 93 I figure that makes it a double gift 

—521 a gift to all mankind. You see, those seals 

= save lires—make possible a year-round pro 
gram against tuberculosis 

a. 

521 “The need this year is greater than ever 
before. So that’s why I say make every pack 
age and letter count. And—be sure to send 

in your contribution! 
e—345 

“Merry Christmas!”’ 
B 
~—535 


BUY CHRISTMAS SEALS 


Because of the importance of the above 
message, this space has been contributed by 


COMMERCE CLEARING HOUSE, Inc. 
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